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(Concluded) 


PART FIVE 
CONCLUSION 


At the risk of subjecting this article to the criticism of 
prolixity, a brief review of the development of the present day 
doctrine relative to monoplies and restraints of trade will be 
presented herein. 

In the early feudal days monopoly, in its very broad sense, 
was everywhere the rule. Subsequently, in the late years of 
the reign of Edward VI, the practice grew up whereby the sov- 
erign granted to individuals the exclusive right to the use or 
manufacture of things which were before of common right. 
This was the beginning of the monopoly in the old technical 
sense of the term. And, despite all legislation directed against 
these governmental grants of monopolies, the evil became so 
widespread and gross that the English court was able to hold, 
in the celebrated case of Darcy vy. Allein?*! where the legality 
of such patents was questioned, that the grant by the crown 
of the exclusive right to make playing cards within the realm 
was contrary to public policy and void. The position taken by 
the court was later confirmed by statute.222 The courts con- 
tinued to adhere to the old rigid common law rule against mon- 
opolies until the case of Mogul Steamship Co. v. McGregor, 
which is regarded as the turning point in the attitude of the 
courts, where the court held legal certain acts creating monop- 
olies that had previously been condemned as illegal. 

In America the rule against technical monopolies as laid 
down in Darcy v. Allein, supra, has been adopted as part of 
the common law of this country, and such monopolies have 
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222 20 James 1, Ch. 2. 
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never existed in the United States, hence, the term “monopoly” 
as used in the Sherman Act is used in its broad modern sense. 
The common law doctrine against restraints of trade was of 
even earlier origin than the principle against monopolies. The 
rule was early established in England that all contracts or 
agreements in restraint of trade were void, and hence, non- 
enforceable. The courts denounced all restraints of trade and 
refused to recognize the validity of any restraint, regardless 
of how limited its scope. In those early days the cases which 
were brought before the courts involved chiefly the right of 
an individual, in selling or leasing his business, to agree not 
to re-enter the same business. The courts took the position 
that an individual should not be allowed to contract that he 
would stay out of the business in which he was engaged. 


Subsequently, however, this rigid rule was modified. And, 
in the early part of the 18th Century, in the leading case of 
Mitchel v. Reynolds?*+ it was held that while general restraints 
of trade were void, restraint which was limited in space and 
which was reasonable might be enforced. Thus, in time, the 
principle became established at common law that agreements 
connected with the sale of a business were not necssarily void 
despite the fact that a restraint of trade was actually effected, 
provided such restraint was reasonable in character. Eventu- 
ally, the test of reason came to supplant the test of extent al- 
together. This rule—applying the test of reason—was defi- 
nitely established by the great case of Maxin Company v. Nor- 
denfeldt,225 where the court upheld a restraint of trade, ex- 
tending throughout the entire world, as being reasonable and 
hence enforceable. 

The American courts have, as a general rule, followed 
Mitchell v. Reynolds. And, though such courts have in many 
cases held an agreement involving a restraint covering an en- 
tire state void as a general restraint, yet the courts have up- 
held particular restraints when such restraint was regarded 
as reasonable. The rule is well stated in the case of Hubbard 
v. Miller?** where it is said that, “If, considered with reference 





2241 P. Wms. 181 (1711). 
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to the situation, business and objects of the parties, and in the 
light of all the surrounding circumstances with reference to 
which the contract was made, the restraint contracted for ap- 
pears to have been for a just and honest purpose, for the pro- 
tection of the legitimate interests of the party in whose favor 
it is imposed, reasonable as between them and not specially 
injurious to the public, the restraint will be held valid.” 

Thus, the American doctrine relative to restraints of trade 
is merely a development of the common law rule and the test 
of the reasonableness of the restraint determined whether the 
restraint would or would not be upheld. 


As has heretofore been shown, there was, prior to the en- 
actment of the Sherman Act in 1890, no federal legislation in 
regard to the regulation or control of monopolies, contracts 
and combinations in restraint of trade. There is no common 
law of the United States as such; that is, federal jurispru- 
dence does not recognize the common law with respect to 
crimes. Hence there was no statutory authority in the Feder- 
al Government to punish persons who committed acts which 
at the common law constituted unlawful restraints of trade. 
In the last half of the nineteenth century there had arisen in 
America a pronounced tendency toward the aggregation of 
capital into the control of a few corporations or individuals. 
These corporations possessed large resources and obtained or 
attempted to obtain control of the various branches of trade 
and commerce. These huge combinations early gained a pre- 
ponderant position in their particular field—and, by means of 
freight rebates, price fixing, limiting of production, etc., soon 
acquired control of the markets. In order to centralize and to 
make more efficient the control thus possessed, a trust arrange- 
ment was usually created whereby certain individuals were 
designated as trustees, to whom the various stockholders of 
the constituent companies surrender their certificates of stock 
in perpetuity, receiving in return trust certificates entitling the 
holders to ratable shares of the aggregated corporations. 
The trustees were thus enabled to acquire virtual control of all 
the constituent companies. 
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The public soon became alarmed at the rise of such gigantic 
enterprises which, it was charged, abused the power thus 
gained. And, because of our complex system of government, 
the states were unable to effectually suppress these trusts. 
It soon beame evident that the only way to successfully repress 
these monopolistic aggregations would be by the enactment of 
federal legislation which would make impossible the evasion 
and circumvention previously practiced. Finally, on July 2, 
1890, Congress passed the bill thereafter known as the Sher- 
man Anti-Trust Act designed to curb such evil and to keep 
open “the free and natural flow of trade in the channels of in- 
terstate commerce.” 

In the early years of its existence the court interpreted 
the Sherman Act in such a manner as to deprive it of much 
of its effectiveness as a remedial statute. The decision in the 
Knight Case??? where the rule of law announced was that a 
restraint of trade, however unreasonable, is not prohibited 
by the Anti-Trust law no matter how disasterous the inter- 
ference may be upon commerce among the several States un- 
less it directly affects commerce,—apparently limited the 
power of the federal government to deal with monopolies and 
trusts. (There is a general agreement among lawyers that 
the Knight Case has been overruled by subsequent decisions). 
As a result, the formation of trusts and gigantic combina- 
tions was stimulated. The decisions in the Trans-Missouri?28 
and Joint Traffic Association Cases?2® established that the 
Sherman Act applied to all contracts in restraint of trade 
including such contracts between railroad companies. Since 
these decisions did not involve combinations of industrial en- 
terprises, they had no appreciable effect on the organization 
of trusts at this period. Then came the decision in the Addy- 
ston Pipe Co Case,?° which was the first decision of the Su- 
preme Court since the Knight Case that related directly to 
industrial combinations. This decision greatly strengthened 
the Sherman Act and restrained to some extent, at least, the 
further creation of trusts. The next important decision was 





227 U. S. v. E. C. Knight, 156 U. S. 1 (1895). 

228 U. S. v. Trans-Missouri Freight Ass’n, 166 U. : 290 (1897). 
229 U. S. v. Joint Traffic Ass’n, 171 U. $. bn (1898). 

230 Addyston Steel and Pipe Co. v. U. S., 175 U. S. 211 (1899). 
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the one rendered in the Northern Securities Case, which held 
illegal a holding company as a combination in restraint of 
trade. The decision in the Northern Securities Merger Case 
gave indications of the powerful force which the Anti-Trust 
Act was to exert in dealing with combinations and trusts. 
And, in 1911, the Supreme Court set at rest all doubts as to 
the potency of the Statute of 1890 to control monopolistic 
combinations by ordering a dissolution of the Standard Oil 
and American Tobacco Companies. The decisions in the cele- 
brated Standard Oil?! and American Tobacco Cases,?32 and 
the adoption of the famous “rule of reason” as the standard 
to be applied in deciding cases arising under the Sherman 
Act caused widespread disapproval. It was believed generally 
that the unsatisfactory results obtained in dissolving the two 
trusts were to be found in a supposed weakness of the Sher- 
man Act. The Court’s resort to the “rule of reason” also 
brought about much popular protest. 

This protest became so vigorous that it found expression 
in the national platform of the Democratic party in 1912, 
where it was said: 

We regret that the Sherman Anti-Trust Act has received judicial 
construction depriving it of much of its efficiency, and we favor the 
enactment of legislation which will restore to the statute the strength 
of which it has been deprived by such interpretation. 

On the other hand, there was also much dissatisfaction on 
the part of middle-sized business units because, under inter- 
pretation by the Supreme Court, the Sherman Act was held 
to apply not alone to trusts and aggregations of capital but 
likewise to co-operative agreements among moderate sized 
business units where the intent was not to monopolize. Thus, 
two schools of thought demanded legislation amending the 
Sherman Law: on the one hand, a demand that the Sherman 
Law be strengthened; on the other hand, a demand that the 
law be relaxed so to permit beneficial co-operation among 
middle-sized business corporations. 

As a result of this popular criticism and due in part, to 
the prevailing belief that the decisions of the Supreme Court 





231 U. S. v. Standard Oil Co., 221 U. S. 1. 
2382 U. S. v. American Tobacco Co., 221 U. S. 106. 
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in the Standard Oil and the American Tobacco Cases had 
emasculated the Sherman Act, Congress, on October 15, 1914, 
passed the Clayton Act designed to clarify and strengthen 
the Anti-Trust Act of 1890. Only a few weeks before this 
date, the Federal Trade Commission Act became a law. The 
great remedial purposes contemplated by Congress in enact- 
ing this new legislation was to strengthen the Sherman Law 
and to clarify its meaning by setting up a series of statutory 
definitions declaring in specific terms that certain acts should 
be deemed in unlawful restraint of trade and thus more com- 
pletely and effectually carry out the original purpose of the 
Sherman Law, namely the preservation of the fundamental 
right of freedom of trade, existing at common law. 

Since, however, this new legislation was passed in response 
to two opposing and conflicting demands; on the one hand, a 
demand by moderate sized business units for a relaxation of 
the rigor of the Anti-Trust Act, and, on the other hand, a 
demand for the strengthening of the Act so as to restore it 
to its full strength of vigor, the result was, as might be imag- 
ined, legislation that was confusing and, to some extent, fu- 
tile. Certainly the ambitious program outlined by President 
Wilson was never realized; and, the declared purpose of this 
new legislation—which was to give “further and more ex- 
plicit legislative definition of the policy and meaning” of the 
Sherman Anti-Trust Law so as to “practically eliminate 
uncertainty’ —was never accomplished. 

The definitions contained in the Clayton Act were, as Mr. 
W. H. Taft once tritely remarked, mere “legislative duplica- 
tions”—in as much as those sections of the Sherman Act 
which the new legislation was designed to re-inforce needed 
no new vitality or strength—for the Supreme Court had in 
numerous decisions declared the offenses so defined in the 
Clayton Act were unlawful under the Sherman Act. One of 
the few decisions of importance under the Clayton Act is the 
recent one of George Van Camp & Sons Company Vv. Ameri- 
can Can Company and the Van Camp Packing Company,?** 
wherein the United States Supreme Court reached a conclu- 
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sion contrary to the decision of Mennen Company v. Federal 
Trade Commission?3* which was followed in National Biscuit 
Co. Vv. Federal Trade Commission.?35 In the Van Camp Case 
the George Van Camp Company, the complainant, and the 
Van Camp Packing Company, were both engaged in selling 
food products in tin cans in interstate commerce. The Ameri- 
can Can Company was the manufacturer of tin cans used in 
the food-packing industry and sold such cans to the two Van 
Camp companies hereinbefore mentioned and also leased to 
them machines for sealing the cans. However, it sold these 
cans to the Van Camp Packing Company at a discount of 
twenty per cent below the standard selling prices at which 
it sold the cans to the complainant, the George Van Camp 
Company, and it also charged the complainant a fixed rental 
for the sealing machines while furnishing them free to the 
Packing Company. The American Can Company further dis- 
criminated in paying the Van Camp Packing Company large 
bonuses and granting them other reductions. The effect of 
this discrimination was to substantially lessen competition 
and its effect was further to create a monopoly in the line of 
interstate commerce in which the complainant and the Van 
Camp Packing Company were engaged. The question involved 
in this case was whether price discrimination, the effect of 
which may be to substantially lessen competition, or tend to 
create a monopoly, not in the line of interstate commerce in 
which the discriminator was engaged, but in the line of com- 
merce in which the vendee of the discriminator was engaged 
was in violation of Section 2 of the Clayton Act. The Su- 
preme Court held that under the provisions of the Clayton 
Act it was unlawful for any person engaged in commerce, in 
the course of such commerce, to discriminate in price between 
different purchasers where the effect of such discrimination 
may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce, including the line en- 
gaged in by the vendee of the discriminator. In touching 
upon this subject it was said :°3¢ 





234 288 Fed. 774, 30 A. L. R. 1120 (1923). 
235 299 Fed. 733. 
236 73 L. Ed. 145 at p. 147 (Advance sheets). 
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The fundamental policy of the legislation is that, in respect of 
persons engaged in the same line of interstate commerce, compe- 
tition is desirable and that whatever substantially lessens it or tends 
to create a monopoly in such line of commerce is an evil. Offense 
against this policy by a discrimination in prices exacted by the seller 
from different purchasers of similar goods, is no less clear when it 
produces the evil in respect of the line of commerce in which they 
are engaged than when it produces the evil in respect of the line of 
commerce in which the seller is engaged. In either case, a restraint 
is put upon “the freedom of competition in the channels of interstate 
commerce which it had been the purpose of all anti-trust acts to 
maintain.” 


The court in holding that the statute was not ambiguous 
and hence not susceptible of construction enforced the Act 
with a vigor heretofore unasserted. This case overrules the 
Mennen Case, supra, wherein the Mennen Company was per- 
mitted to allow discounts to “wholesalers” who purchased a 
fixed quantity of products while denying to “retailers” who 
purchased the same fixed quantity the benefit of the discount. 
The United States Circuit Court of Appeals held that this 
practice, in the Mennen Case, was not prohibited by the Clay- 
ton Act. See also decision of the same Circuit Court of Ap- 
peals in the National Biscuit Case.237 

Thus, with but few exceptions, the decisions of the Fed- 
eral Courts in cases brought under the Clayton Act have failed 
to correct the evils sought to be remedied by this legislation. 
As was said by one eminent author, an examination of the 
legislation of 1914 will show “that in so far as the proponents 
of the supplemental anti-trust legislation had hoped to clarify 
the law of restraints and monopolies by substituting specific 
rules of conduct, for general principles, they largely failed.’’2%8 

It has been suggested that failure of this new legislation 
to accomplish fully its declared purposes can be traced to 
the attempt by the legislative branch of our government to 
settle a most difficult and intricate legal problem—one of cen- 
tury-old origin—by legislative definitions. As an instrument 
for the repression of monopolies and trusts, the new legisla- 





237 National Biscuit Company v. Federal Trade Commission, 299 Fed. 733. 
288 G. C. Henderson, THe FEepERAL Trape ComMission (1924). 
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tion has added but little, if anything, to the potency of the 
Sherman Act. 

An examination of the decisions of the Supreme Court, 
under the Sherman Act, since the enunciation by Justice White 
of the famous “rule of reason” as the standard or guide to be 
adopted in cases arising under the Anti-Trust Act leads ir- 
resistably to the conclusion that the Supreme Court resorted 
to this device rather to extend the scope and force of the Act 
than to narrow it. The full force and vigor of the Act were 
not unfolded until the adoption of this guide and its applica- 
tion by the court, in subsequent cases, to the particular facts 
and circumstances as they were presented to the court. The 
Anti-Trust Act attained its maximum strength and efficiency 
under this interpretation by the Supreme Court. 

In the Steel Corporation Case,?%® the Supreme Court held 
valid a combination of one hundred and eighty concerns. It 
declared that mere size of a corporation does not make it per 
se a violation of the Sherman Act and that more than the 
mere existence of unexerted but potential power unlawfully 
to restrain competition must be shown to make such combina- 
tion a violator of the Anti-Trust Law. Then, a few weeks 
later, the Reading Case?*® set at rest the fears of many pro- 
ponents of the Sherman Law that the decision in the Steel 
Corporation Case had the effect of nullifying that Act. Thus 
in the Reading Case, the potency, strength, and ability of the 
Sherman Law to repress and restrain monopolies and undue 
restraints of trade were once again proven to be the com- 
plete satisfaction of the most sanguine proponents of such 
Act, 

Then, in United States v. Trenton Potteries Company?*! 
it was held that a combination of producers to fix prices is 
in violation of the Anti-Trust Act, as regards interstate com- 
merce, regardless of whether or not the prices fixed are rea- 
sonable. In this case, the respondents, twenty individuals and 
twenty three corporations, were convicted in the United States 





239 223 Fed. 55 (1915); 251 U. S. 417 (1920). 
240 United States v. Reading Co., 253 U. S. 26 (1920). 
241273 U. S. 392, 47 Sup. Ct. 236, 71 L. Ed. 700, 50 A. L. R. 989 (1927). See same 
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District Court for southern New York for violating the Sher- 
man Anti-Trust Law.242 The respondents were indicted on 
two counts: the first count charges a combination to fix and 
maintain uniform prices for the sale of sanitary pottery, in 
restraint of interstate commerce; the second count charged 
a combination to restrain interstate commerce by limiting the 
sales of pottery to a special group. It appeared that the re- 
spondents controlled some 82 per cent of the business of 
manufacturing and distributing vitreous pottery fixtures for 
use in bathrooms and lavatories. The District Court charged 
the jury that the combinations alleged in the indictment were, 
if found, as a matter of law violations of the statute. 


On appeal to the United States Circuit Court the judgment 
was reversed on the ground that the lower court should have 
submitted to the jury the question whether the price agree- 
ment complained of constituted an unreasonable restraint of 
trade. Upon appeal to the Supreme Court of the United States 
the judgment of the Circuit Court was reversed and the 
judgment of the lower court was reinstated, the Supreme 
Court holding that a combination between producers of articles 
sold in interstate commerce to fix prices is in violation of the 
Sherman Anti-Trust Act regardless of whether or not the 
prices fixed are unreasonable. In touching upon this subject, 
the court, speaking through Mr. Justice Stone, said :24% 


But it does not follow that agreements to fix or maintain prices are 
reasonable restraints and therefore permitted by statute, merely be- 
cause the prices themselves are reasonable. Reasonableness is not a 
concept of definite and unchanging content. Its meaning necessarily 
varies in the different fields of law, because it is used as a summary 
of the dominant considerations which control in the application of 
legal doctrines. * * *. 

* * * The aim and result of every price-fixing agreement, if effect- 
ive, is the elimination of one form of competition. The power to fix 
prices, whether reasonably exercised or not, involves power to con- 
trol the market and to fix arbitrary and unreasonable prices. * * * 
Moreover in the absence of express legislation requiring it, we should 
hesitate to adopt a construction making the difference between legal 
and illegal conduct in the field of business relations depend upon so 





242 Act of July 2, 1890, c. 647 (26 Stat. 209) Comp. St. Sec. 8820. 
24371 L. Ed. 705. 
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uncertain a test as whether prices are reasonable—a determination 
which can be satisfactorily made only after a complete survey of our 
economic organization and a choice between rival philosophies. 

The decision in the Trenton Potteries Case is important 
in explaining the “rule of reason” and is clearly in line with 
earlier decisions of the same court. 

And, it is submitted,—despite adverse criticism—the rem- 
edial purposes contemplated by the framers of the Act,— 
(to curb the evils resulting from aggregations of capital with 
monopolistic tendencies and thus more effectually and fully 
to preserve and protect the fundamental right of freedom to 
trade, existing at common law,)—have, in a substantial sense, 
been realized. An examination of the numerous cases decided 
by the Supreme Court discloses that no person or corporation 
—whose acts are violative of the Sherman Law—has escaped 
by reason of the construction given the Act in the Standard 
Oil and American Tobacco Company Cases. On the contrary, 
due to the adoption of the “rule of reason” as a guide, its 
provisions have been more effectively enforced than ever be- 
fore. . 

During the past decade the opponents of the Sherman Law 
—and their number is legion—have launched an exception- 
ally vigorous and vitrolic attack upon this Act. Albert J. Bev- 
eridge, a former Senator from Indiana, in an address deliv- 
ered before the Chamber of Commerce of the State of New 
York on November 17, 1921, in touching upon this subject, 
said: 

For example, the ancient and mischievous Sherman Law and the 
absurd and noxious Clayton Act, should be done away with. For 
twenty years I have spoken and written for the repeal of the Sher- 
man Law, which never cured, but only aggravated, business evils and 
yet hampered and obstructed honest business. In prewar days, rep- 
resentative business men of England, France and Germany, told me 
that business in those countries could not function for a single year 
if handicapped as was and is the American business by the Sher- 
man Law. 

The views of important representatives of national busi- 
ness interests are also enlightening. The National Associa- 
tion of credit men inserted the following statement in the 
resolutions which the association adopted in 1922: 
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To treat our commerce today as was deemed necessary in an earlier 
period, is an injustice and a blow at our best protective powers. The 
destructive competition of the “80’s” led to trusts and combinations 
which the Sherman Law was intended to regulate and check. Des- 
tructive competition has now given way very largely to construct- 
ive competition. This particular law therefore should be superseded 
by a modern statute designed according to the proportions, methods 
and practices of today’s business. Where there are evil tendencies 
to check, where there are undesirable combinations to prevent, a law 
framed on broader principles, free of prejudices and capable of prac- 
tical application will be more useful and more protective than the 
statute of 1890 could ever prove to be on the most generous and 
judicious construction. 


Another person of unquestionable authority has added the 
weight of his position in favor of a relaxation of the rigor 
of the stringent Anti-Trust laws, Herbert Hoover, former 
Secretary of Commerce, and now President of the United 
States, in an address delivered by him before the National 
Association of Manufacturers on May 10, 1922, said: 

I believe the time has come when we must have some assistance 
from the law, but this does not imply the alteration of the purpose 
of the restraint of trade acts. At the time when the Sherman Act 
was passed the country was in the throes of growing consolidations 
of capital. These were consolidations of actual ownership and the 
country was alive with complaints of attempts to crush competitors 
with unfair practices and destructive competition. Large numbers 
of trade associations were then in existence but were scarcely even 
discussed in this connection. 

The main theme of the numerous complaints against the 
Anti-Trust laws is that they have gone far beyond the eco- 
nomic requirements which led to their enactment. It is con- 
tended that the present defect in our laws is that the declared 
purpose of such acts—namely, the proper effort to repress 
and restrain monopolies and trusts—has gradually been en- 
larged to embrace and prevent co-operative practices without 
regard to how beneficial and useful they may be.*4* Hence, 
the time has come, it is said, when “some assistance from the 





2441In Sanitary Mfg. Co. v. United States, 226 U. S. 20, the Supreme Court, in speaking 
of the provisions of the Anti-Trust Law said: 

“Nor can they be evaded by good motives. The Law has its own measure of right and 
wrong, of what it permits or forbids, and the judgment of the courts cannot be set up against 
it in a supposed accommodation of its policy with the good intention of the parties, and it 
may be, of some good results.” 
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law” is necessary in the form of legislation whereby the orig- 
inal intention and purpose of the framers of the Sherman 
Act be restored, to the end that while trusts and other monopo- 
listic aggregations may continue to be prohibited and likewise 
all concerted acts among competitors which tend toward 
monopoly, that useful co-operative action between small busi- 
ness units generally may be held lawful. 

It is not the purpose of this paper to devote any space to 
a discussion of the merits of these contentions nor to suggest 
a remedy. Whether it were better to remove the restrictions 
against monopolies, restraints of trade and blocking the free 
flow of trade in channels of interstate commerce and to per- 
mit beneficial integration in the interests of economy and ef- 
ficiency, and whether the successful conduct of modern busi- 
ness requires an amelioration of the principle of competition 
so as to avoid overproduction, waste, ruinous reduction in 
prices, and the like, are questions embraced rather in the field 
of political economy than in the field of law. The future of 
restraint of trade acts is in the “laps of the Gods” and time 
alone will determine the ultimate solution of this vexing prob- 
lem. So long, however, as the Sherman and Clayton Acts re- 
main on the Statute books the Supreme Court is duty bound 
to administer the law so as to preserve substantially competi- 
tive conditions,—viewed in the “light of reason,”—all criti- 
cisms to the effect that our present Anti-Trust laws are not 
“so clear that the business world can understand them and go 
confidentially forward guided by them” to the contrary not- 
withstanding. 

HERBERT H. NAUJOKS, 

Madison, Wisconsin 
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Speaking on the subject of actionable negligence, the Wis- 
consin Supreme Court, per Mr. Justice Marshall, remarked 
that “the basic feature of our system was established in the 
earlier days of the court, as indicated by the opinion by Whit- 
ton, C. J., in Richards v. Sperry, 2 Wis. 216. The minor fea- 
tures were soon fully developed and there has been little or 
no change for over half a century other than by legislative 
interference in exceptional situations. In the whole, it forms 
a plain, consistent, definite, just system, one easily to be un- 
derstood by professional minds of ordinary training, and one 
readily applicable, when fairly explained by the trained judi- 
cial mind, by the ordinary juries of the country to the vari- 
ous situations liable to arise calling therefor. By such definite 
system, resting on a broad, sensible foundation and rising har- 
moniously to the finality of minor details, enabling courts to 
be guided, in the main, by principles instead of mere prece- 
dents; justice is capable of being administered on the basis 
of law as a science instead of its drifting into confusion and 
taking on the cast of results of arbitration by courts. The 
system has been so long established that, paying due regard 
for the doctrine of stare decisis, as a binding limitation upon 
judicial changes of settled law, the court could not now mater- 
ially disturb it without, in effect, encroaching upon a field re- 
served by the constitution for legislative activity.’ 

From the above statement it would seem that actionable 
negligence with its offspring proximate cause is definitely es- 
tablished, clear, concrete, consistent in its development, and 
easily comprehended and applied by judge, lawyer, and juror. 
If this situation does exist, Wisconsin is exceptionally fortun- 
ate in so avoiding the entanglements which have confused the 
legal minds in other jurisdictions. With particular attention 
to what the court so recently referred to as “the vexed term 





_ 1 This is a paper prepared and delivered in a Seminar in Torts at the University of 
Wisconsin under the direction of Professor Ray A. Brown. 
2 Astin v. Chicago, M. & St. P. R. R. Co., 143 Wis. 477, 482; 128 N. W. 265, 268. 
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‘proximate cause’” and the “whole troublesome matter,”* the 
possibility of Mr. Justice Marshall’s being the victim of an 
optimistic illusion occurs to one. Tracing the negligence cases 
through the seventy-five years of Wisconsin decisions, one 
sees the court as a traveler on a desert pursuing the ever re- 
ceding mirage. The field inherently deceptive, the court has 
ever found it necessary to continue its march from what had 
formerly seemed to be its goal, and one wonders if the goal 
has actually been reached in the latest treatment of the ques- 
tion. 

In this discussion of proximate cause it would be well to 
determine the starting point of the court in its travels toward 
the element of causation in negligence cases, to trace the path 
followed and to note any transgressions and blind side roads, 
to find the present position, and to consider possible progress 
for the future. 


EARLY DEVELOPMENT 


The first negligence case in Wisconsin, as indicated in the 
quotation from Marshall, J., was that of Richards v. Sperry,‘ 
decided in 1853. The case concerned the felling of a tree, by 
defendants, upon plaintiff’s oxen. In the instructions of the 
lower court and in the opinion are found such expressions as 
“in consequence of,” “as to do the injury,” “the result of,” 
“committed the offense which caused the injury,” “instrument 
of his own injury,” and “injured by.” Nowhere in the case 
is the expression “proximate cause” used. The court, in its 
opinion, states simply, “We are of opinion that they should 
only be held liable for the consequences of the want of ordi- 
nary care.” From these expressions it is clear that the issue 
of causation was not then considered of sufficient importance 
for definition, or a finding thereon essential to liability. Evi- 
dently the court settled, without compunction or conscious- 
ness, the question of causation as a matter of law, and based, 
it would seem, on physical relationships entirely. This was 





3 Berrafato v. Exner, 194 Wis. 149, 157; 216 N. W. 165, 168. 
42 Wis. 216. 
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sufficient to satisfy the court at that time, in such a case, the 
cause producing the result directly and without any lapse of 
time. 

In Dressler v. Davis,5 a somewhat more complex question 
of causation is presented. Here defendant Stone, servant of 
Davis, in driving a baggage wagon of Davis’, with alleged 
carelessness, hit the wagon of plaintiff, so that the wagon and 
harness were broken and plaintiff and his wife were thrown 
out of the wagon and seriously injured. Such facts present 
an intermediate step in the chain of causation. However, the 
court, concerned with the problem of the burden of proving 
contributory negligence, failed to notice or consider the ques- 
tion of causation. The decision contains no expression of 
“cause,” “proximate,” or “proximate cause.’”? Up to this 
chronological point it is clear that the law of actionable negli- 
gence in Wisconsin was not concerned with any important 
questions of proximate cause, technical or otherwise.® 


The case of Stucke v. Milwaukee and Mississippi Ry. Co.,° 
is the first Wisconsin negligence case to contain the expres- 
sion “proximate cause.” It is interesting to note the obsolete 
sense in which the expression was there used. The case in- 
volved the killing of the plaintiff’s cow and horse, and a ques- 
tion of plaintiff’s contributory negligence. No Wisconsin cases 





57 Wis. 527. 

6 The counsel used such expressions as ‘“‘by or through,’’ ‘occur through,’’ and “arose 
from.” Counsel for appellant argued that two things were necessary to be proven by plaintiff: 
“1, That the respondent was in the exercise of ordinary care and prudence. 2. That the 
respondent, while thus in the exercise of ordinary care and prudence, was injured by or through 
the carelessness or negligence of the appellants.” It is submitted that this case could hardly 
be decided wholly upon those issues today. 

7See also Chamberlain v. Milwaukee and Mississippi Railroad Co., 7 Wis. 425, where 
the unexplained expressions ‘injured by’? and “contributed to produce” are used. 

8 Proximate cause had, however, concerned the courts in assessing damayes. In Vedder v. 
Hildreth, 2 Wis. 427, an action of trespass for wrongful taking of plaintifi's horses and property 
en route to Iowa, the court recognized the question of causation, saying, ‘‘In all cases the 
damage to be recovered must be the natural and proximate consequence of the act complained 
on. 2 % It must be a legal and natural, but not a remote consequence. . . . It is often 
quite difficult to determine whether a given case falls within the rule above stated; but it 
seems clear that the damage resulting to the plaintiff in the case before us, from the badness 
of the roads after the property was taken from him, was caused by an accidental circum- 
stance, not resulting naturally from the taking and detention of the property. . . . But no 
case can be found where a mere accident, or event not resulting naturally from the act done 
by the defendant, has been held sufficient to constitute a valid claim for damages.” 

It is to be noted that this was not a case of negligence, but of trespass, and the rule 
in question arose in assessing the damages. The court had not previously defined the term 
“proximate,” and in the light of subsequent cases it would seem that they had in mind near- 
ness in point of time. As for the meaning of the expression ‘‘natural,’’ of which no definition 
is given, it would appear that the court arbitrarily decided that this or that was or was not natural, 
according to its ideas of what was usual. It is of importance to this discussion that the terms 
“probable’’ and ‘‘to be expected’ do not appear. 

99 Wis. 202. 
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are cited. The expression with which we are concerned ap- 
pears for the first time on page 214 as follows: 


In Munger v. The Tonawanda R. R. Co.°. . . it is assumed as 
the rule of law, that any negligence on the part of the plaintiff, no 
matter what may be its degree, or whether it is remote or proxi- 
mate, will defeat his action. An examination of the cases on this 
question, will show that this assumption is incorrect. The rule of 
law in such cases, is stated with such great accuracy and clearness 
in... [another]!! ... case that we cannot do better than to quote 
the language of the court. They say: “On this question the follow- 
ing rules will be found established by the authorities. When there 
has been mutual negligence,!2 and the negligence of each party was 
the proximate cause of the injury, no action whatever can be sus- 
tained. In the use of the words ‘proximate cause’ is meant negligence 
occurring at the time the injury happened. Im such case no action 
can be sustained by either, for the reason, that as there can be no 
apportionment of damages, there can be no recovery. So where the 
negligence of the plaintiff is proximate, that of the defendant re- 
mote, or consisting of some other matter than what occurred at the 
time of the injury, in such case no action can be sustained, for the 
reason that the immediate cause was the act of the plaintiff him- 
self. Under this rule falls that class of cases where the injury arose 
from the want of ordinary and proper care on the part of the plain- 
tiff at the time of its commission. .... On the other hand, when 
the negligence of the defendant is proximate, and that of the plain- 
tiff remote, the action can then well be sustained, although the plain- 
tiff is not entirely without fault. This seems to be now settled in 
England and in this country... . .”18 


This case, then, introduces the expressions “proximate 
cause” and “remote cause” into Wisconsin negligence law. 
The adoption of such terms is significant in that the meaning 





105 Denio, 255. 

11 Trow v. The Vermont Central R. Co., 24 Vermont 487. 

12 All italics in this paragraph are the writers’. 

13 The court continued in similar language: ‘There is another rule, not mentioned by 
the court, in that portion of the opinion which we have quoted, but which is clearly established 
by the authorities, and excludes a recovery. It is where the mutual negligence of the parties 
is the Temote cause of the injury, there being no lack of ordinary care at the time of its 
happening. Upon this question, the case from which we have quoted is exactly in point.” 
There follows a review of English and American cases, in which review is this statement, “In 
both of these cases the negligence of each party was remote, and had no immediate or neces- 
sary connection with the injuries.’ The decision continues, ‘The doctrine that there can be 
no recovery where the negligence of the parties is mutual and proximate, will be found most 
frequently illustrated in the numerous cases growing out of the collision between persons and 
carriages upon public highways, and boats and vessels upon navigable waters, where the parties 
themselves, or their agents or servants, were generally present at the time the injuries were 
received. . . . In addition to the authorities cited . . . to sustain the doctrine that there 
can be no recovery where the negligence of the plaintiff is proximate and that of the de- 
fendant remote, or consisting of something other than what occurred at the time of the injury,” 
more cases are given for reference. 
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which they at that time carried was purely that of nearness 
in point of time, and in that the doctrine was used as a test, 
not to determine liability for negligence, but as a means of 
apportioning responsibility in cases where both litigants were 
negligent. The expressions “proximate cause” and “proxi- 
mate negligence” are used synonymously, and it would seem 
that proximity was regarded as more closely related to negli- 
gence than to a distinct question of causation. 


The rule in the Stucke Case was extended rather than re- 
pudiated in a few later cases. Relying upon that decision, a 
trial judge restricted proximate negligence to that occurring 
at the time and place of the accident, in an action for the 
negligent killing of plaintiff’s colts.14 The court said that 
man’s negligence in permitting his stock to get on a right of 
way is continuing; that! “His negligence is in its nature con- 
tinuing as well as gross. It exists at the time of the injury, 
and in that sense may be deemed the present and efficient, 
or proximate cause.”!* In Cunningham and Wife v. Lyness,'* 
the plaintiff was standing on the landing of a public ferry- 
boat at Oshkosh, when the defendant drove a heavy team and 
} wagon off the ferry-boat, and struck another moving dray, 
/ which forced the plaintiff off the dock and into the river. 
There was some question of contributory negligence, which 
the lower court did not submit. On appeal the upper court 
said that the lower court was confused in its conception of 
proximate and remote negligence, and said: 


Now it is very evident that whether negligence is proximate or 
remote does not depend upon the closeness in the order of time in 
which certain things are done. Other consequences and other causes 
must be considered. For illustration: a person lies down upon a rail- 
road track, and goes to sleep; and if killed an hour afterwards by a 
train of cars running over him, we say that his negligence was prox- 

| imate, not remote, because it directly and naturally contributed to 
| his death. The circumstance that he lay down upon the track in the 





14C. & N. W. Ry. v. Goss, 17 Wis. 428. 

15 Ibid, 433. 

16 It is also of interest to note the argument of counsel for appellant, page 431, as fol- 
lows: ‘“‘The judge erred in his definition of proximate and remote negligence, making the 
| distinction refer only to the matter of time, and not to the question whether, from its nature, 
| it was the proximate or only the remote cause of the injury.’’ What the counsel meant by 
his expression ‘“‘from its nature’ is not disclosed. 

17 22 Wis. 245. 
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first instance, and his remaining there, was a continuing act of neg- 
ligence. . . . . Hence we think the instructions upon this point were 
calculated to mislead the jury, because they restricted them to the 
consideration of the question, whether Mrs. Cunningham did some 
negligent act at the very moment the accident happened, and not 
whether the negligent act directly and naturally contributed to the 


injury. 

Disregarding the term “natural,” which, not being defined, 
allows for infinite development and construction, the law at 
that time had been extended to that point that where the 
negligent act physically acted directly upon the injured ob- 
ject so that it could be considered to have “caused” it beyond 
doubt or necessity of explanation, the negligence was “proxi- 
mate” regardless of the lapse of time. The doctrine at that 
date was still considered only as a means of determining re- 
sponsibility where both litigants were negligent. No provision 
was made for indirect causation, and the meaning of causa- 
tion was not yet disclosed. 


NATURAL AND PROBABLE RESULT 


The doctrine of “natural and probable consequence,” as 
an integral part or definition of proximate cause, was first 
used by the Wisconsin court in the case of Kellogg v. The C. 
& N. W. R’y. Co..8 The case was argued before the court 
twice, and, although it was indicated in the first decision, no 
attempt to insert the doctrine as a part of the definition of 
proximate cause occurred until the rehearing. The facts in 
that case were that a fire from the defendant’s engine was 
communicated to dry grass, weeds, and willows, on its right 
of way (which extended about fifty feet on each side of the 
track), and it passed thence upon the plaintiff’s pasture land 
and meadow, and ran through dry stubble of grass and grain, 
crossing a brook about three feet wide, until it reached a hay 
stack, and thence spread to the other stacks about 140 rods 
from where the fire started. The counsel pleaded that if the 
defendant was negligent, such negligence was not the proxi- 
mate cause of the injury. The court in discussing this point 
said: 





18 26 Wis. 223. 
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It would be strange, indeed, if the liability of a party for the neg- 
ligent destruction of property by fire were to depend upon the fact 
whether he set fire at once to the property, or whether he set fire to 
some other combustible material at some distance from it, but com- 
municating with it, and which, it was apparent at the time, would in- 
evitably, or almost inevitably lead to its destruction. It was apparent 
in this case, almost as apparent and certain before the fire was set, 
that, if set at the time and under the circumstances, it would prove 
destructive of the property of the plaintiff or of others, as it was 
afterwards that it had so proved. It required no prophetic vision to 
see this. It was a matter within the common experience of man- 
kind. There were the “natural and ordinary means” at hand, by 
which it must prove so destructive. 


That was the extent of the comment of the court on proxi- 


mate cause, and the only inference that they considered prob- 
ability or foreseeability as a part of the test, comes from the 
fact that they say this particular inference was foreseeable— 
in the sense of being inevitable without the intervention of 
some agency or force not then present. 


The court quoted from McDonald v. Snelling,'® as follows: 


Where a duty or right is created wholly by contract, it can only 
be enforced between the contracting parties. But where the defend- 
ant has violated a duty imposed on him by the common law, it seems 
just and reasonable that he should be held liable to every person in- 
jured, whose injury is the natural and probable consequence of the 
misconduct. In our opinion this is the well established and ancient 
doctrine of the common law, and such liability extends to consequen- 
tial injuries, by whomsoever sustained, so long as they are of a char- 
acter likely to follow, and which might reasonably have been anti- 
cipated as the natural and probable result under ordinary circum- 
stances of the wrongful act. The damage is too remote if, according 
to the usual experience of mankind, the result was not to be expected. 
This is not an impracticable or unlimited sphere of accountability, 
extending indefinitely to all possible contingent consequences. An 
action can be maintained only where there is shown to be, first, a 
misfeasance or negligence in some particular as to which there was 
a duty towards the party injured, or the community generally; and, 
secondly, where it is apparent that the harm to the person or prop- 
erty of another, which actually ensued, was reasonably likely to en- 
sue from the act or omission complained of. 





19 14 Allen 290. 
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Restating and applying the rule, the court said :2° 


It will be observed that the rule as we find it laid down and as 
we believe it to be is not that the injury sustained must be the neces- 
sary or unavoidable result of the wrongful act, but that it shall be the 
natural and probable consequence of it or one likely to ensue from it 


.... The court admit that it is not unfrequent. By this we under- 
stand,—often to be met with—often repeated or occurring—not a 
particular accident, but one of the habitual incidents of setting fire 
to one of several houses or buildings so situated. Is it not then a 
natural and probable consequence, one likely to follow from the burn- 
ing of the first? And may not such result be reasonably anticipated 
or expected according to the usual experience of mankind? 


In such a manner did our court decide that reasonable an- 
ticipation was an essential element of negligence. They 
reached the conclusion that actionable negligence includes 
more than lack of ordinary care, and decided that the addi- 
tional something is the element of proximate causation, to 
which reasonable anticipation is essential. They have decided 
that anything which is an “habitual incident” of another, or 
“often repeated or occurring,” “often to be met with,” is to 
be reasonably anticipated. They do not intimate whether or 
not there are broader tests, merely saying that these specific 
tests will bring the injury within the field of reasonable an- 
ticipation. The case leaves a good decision, but a poor defini- 
tion. 


The court, having found that the negligence must be the 
“proximate cause” of the injury in the above case, said that 
a cause is proximate if the injury is the “natural and probable 
consequence” of it. This appears to be a mere definition of 
proximate cause. It is, however, more than a definition, for 
it is a disintegration of the term. That is, instead of using 
the expression “proximate cause,” we might now use the ex- 
pression “natural and probable cause,” thereby having two 
components of causation instead of one. Thus, the court comes 
to say, “It suffices that it is the natural and probable cause.”2! 
This expression, however, is rarely found in the Wisconsin 
cases. The court generally uses “natural and prebable” in 





20 Page 281. 
21 Meyer v. T. M. E. R. & L. Co., 116 Wis. 336, 339, 93 N. W. 6, 8. 
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reference to the consequences or results rather than to the 
cause. This is fortunate, for “probable” used to modify “‘cause” 
connotes the idea of a likely cause, or one which could conceiv- 
ably be the cause of the injury, as could various other forces. 
For example, one seeing a dead body might consider many 
probable causes of the death. Where the result is already 
given, and the problem is to determine if it is probable to the 
cause, or in other words, if it is a “probable result,” the in- 
tended meaning is clear. Thus, it is almost necessary to say 
“natural and probable result.” It is not necessary, however, 
that “natural and probable” supplant “proximate” in “proxi- 
mate cause.” The court uses “proximate result’ as well as 
“proximate cause.”?2 To say A is the cause of B is but an- 
other way of saying B is the result of A. Thus, though it can- 
not well be said that proximate cause is natural and probable 
cause, yet it can be said that “proximate” as used in relation 
to causation contains the idea of “natural” and “probable.” 
Such is the impression obtained from the cases generally.2* 
For example, the court says,?* “It is further claimed by appel- 
lant that there is no sufficient finding of proximate*® cause, 
because the jury found two proximate causes. . . . The 
defendant is chargeable with the consequences of both negli- 
gent acts, and the injury was the natural and probable?® re- 
sult of their concurrence.” The two expressions were clearly 
used synonymously. Other language points to the same con- 
clusion. Thus, “It is not enough to prove that the accident 
is the natural consequence of the negligence. It must also have 
been the probable consequence.” One cannot but conclude that 
“proximate” is synonymous with “natural and probable” as 
used in relation to the causation. The hazy conception of the 
meaning of “proximate cause” was apparent in the early 
cases, and it is no doubt the case that the court substituted 
the expression “natural and probable result” to better explain 
the former term, and particularly to get away from the most 





22 Huber v. The La Crosse City R. Go, 92 Wis. 636, 645, 66 N. W. 708, 

23 See Brown and Wife v. C. M. & St. P. Ry. Co., 54 Wis. 342, 355, u N. W. 356, 
361; Jackson v. Wis. Tel. Co., 88 Wis. 243, 250, 60 N. W. 430, 431; Huber v. La Crosse 
City R. Co., 92 Wis. 636, 645, 66 N. W. 708, 711; Maitland v. ‘Gilbert Paper Co., 97 Wis. 
476, 487, 72 N. W. 1124, 1128; Winchel v. Goodyear, 126 Wis. 271, 276, 105 N. W. 824, 
826: Beli L. Co. v. Bayfield T. R. Co., 169 Wis. 357, 361, 172 N. W. 955 ' 957. 

24 Driscoll v. Allis-Chalmers Co., 144 Wis. 451, 463, 129 N. W. 401, 406. 

25 Italics are the writers’. 
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obvious meaning of “proximate,” which is no doubt “near- 
ness in point of time or space.” 

“Natural and probable consequence” may be, and should be, 
split into its two component parts. In the Kellogg Case** the 
court said the injury must be “the natural and probable con- 
sequence, or the consequence likely to follow from the wrong- 
ful act.” This indicates that the expression under discussion 
is a unit indivisible, which unit is the element of foreseeabil- 
ity. The court sometimes uses “natural” standing alone to 
express “probable.’”?? By failing to make a sharp distinction, 
it is defeating its own purpose and confusing itself. The court 
will at one time reduce the whole to the question of foresee- 
ability, as in the Kellogg Case, and at another,?* regard the 
foreseeability part of it as but a means of establishing a “‘con- 
tinuous succession of events so connected as to make a natural 
whole and show that the defendant’s negligence and the in- 
jury of the plaintiff stand in the relation of cause and effect.” 
It would seem that there should be a difference between “na- 
tural” and “probable,” and that each term should have a sig- 
nificance of its own. Indeed, the court has said, “It is not 
enough to prove that the accident is the natural consequence 
of the negligence. It must alsc have been the probable conse- 
quence.”’29 


NATURAL CONSEQUENCE 


The court has attempted to define natural cause in these 
words: “It is the natural cause when either it acts directly 
in producing the injury, or sets in motion other causes so pro- 
ducing it and forming a continuous chain in natural sequence 
down to the injury by a chain of natural and consequential caus- 
ation although the former may be neither the immediate nor 
the direct cause of the event.’’*° This definition is hardly suf- 
ficient unto itself to clear up the point, since it uses the word 
of the term in defining it. It does establish that a direct 
cause, that is, a force or condition which acts physically, with- 





26 Supra, 26 Wis. 223. 

27 Sutton v. Town of ae ay 29 Wis. 22, 28. 
28 McGowan v. C. & N. W. R. Co., 91 Wis. 147, 155, 64 N. W. 891, 894. 
29 Block v. Milwaukee Street R. Co., 89 Wis. 371, 378, 61 N. W. 1101, 1103. 
30 Meyer v. T. M. E. R. & L. Co., 116 Wis. 336, 339, 93 N. W. 6, 
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out an intermediate object or step, upon the injured object, is 
a natural cause. When the force or condition acts upon an- 
other object, and causes that object to act upon the injured, 
the causation is no longer direct, and yet it is natural. The 
term is rarely defined, but other language is often used in 
what would seem to be its stead. Thus, “The cause acting first 
and immediately producing the injury, or setting other causes 
in motion, all constituting a natural and continuous chain of 
events each having a close causal connection with its immedi- 
ate predecessor. . . .;”3! “. . . it is only by proof of these 
indispensible facts that an unbroken connection between the 
wrongful act and the injury can be established, and so consti- 
tute a continuous succession of events so connected as to make 
a natural whole and show that the defendant’s negligence and 
the injury of the plaintiff stand in the relation of cause and 
effect.”32 “A continuous succession of facts so connected as 
to make a complete chain, a natural whole, reaching from the 
negligent act down to the injury, and producing it, so as to 
show that such negligence and the injury stand in the rela- 
tion of cause and effect. . . .”33 “. . . . In the natural and 
ordinary course of events as one event is known to precede 
or follow another.”*+ Each of these expressions lacks some- 
thing in that the word “natural” is somehow worked into 
them. They do lighten the problem, however, and the con- 
clusion is that any relation of cause and effect is natural caus- 
ation.*® 

The Wisconsin test of natural causation is very simple. 
It is the well-known “But for” or sine qua non principle.** 
The court has said, in regard to the first element of proximate 
cause, “‘a reasonably close physical causal connection between 
the negligence and the injury claimed as a result thereof so 
that it can be seen that but for the negligence the injury would 
probably [i. e., so far as man can tell] not have happened.** 





3. Winchel v. Goodyear, 126 Wis. 271, 276, 105 N. W. 824, 827. 

32 McGowan v. C. & N. W. R. Co., supra. 

33 Sheridan v. Bigelow, 93 Wis. 426, 429, 67 N. W. 732, 733. 

34 Sutton v. Town of Wauwatosa, supra. 

35 For a full discussion of casual situations, see Maxwell H. Herriott, ‘‘Proximate Cause 
and Negligence in Wisconsin,’”’ 4 Wisconsin Law Review, 193, 196, et seq. 

36 For a discussion of ‘Causation in fact’’ as being causation sine qua mon, see Mc- 
Laughlin, 39 Harvarp Law Review, 153, where the argument over factual causation is declared 
to be a mere question of terminology. 

37 Bell L. Co. v. Bayfield T. R. Co., 169 Wis. 357. 361, 172 N. W. 955, 957. 
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Where the plaintiff contended that his injury was the result 
of defendant’s failure to provide safe machinery and the de- 
fendant denied that the injury was the natural result of the 
alleged negligence, the court said: 


The question thus presented is, were the injuries the natural re- 
sult of the alleged negligence in not providing the slasher table bed 
with proper support and thereby causing plaintiff to come in con- 
tact with the saw, or were they the result of his accidental slipping 
on the decking of the roller line before coming into contact with the 
table bed? The solution depends upon whether under the circum- 
stances the injuries would have resulted except for defendant’s neg- 
ligence. If it is shown that the resultant injuries would not have 
occurred had the defendant’s negligence not been involved in the 
accident, then we are logically led to the conclusion that the negli- 
gence was the real producing cause of the injurious consequences.38 


Care should be taken to distinguish between the negligence 
and the negligent act. For example, where the negligent act 
is driving cattle on Sunday, in violation of statute, the negli- 
gence is but the driving on Sunday instead of some other day.*® 
Likewise a speed of sixteen miles an hour could, in violating a 
statute by an excessive speed of one mile per hour, be a negli- 
gent act, but the negligence would be but the additional one 
mile per hour. The rule is, of course, that the negligence must 
cause the injury, and the negligent act should not be confused 
with the negligence in applying the rule. It is submitted, 
therefore, that the test of what is termed “natural causation,” 
is merely, Is it likely that the injury would not have been oc- 
casioned but for the negligence ?‘° 


PROBABLE RESULT 


The more important part of the expression “natural and 
probable result” is the latter part. The element of probability 
is the means by which the court attempts to limit the liability 





88 Winchel v. Goodyear, supra. 

39 Sutton v. Town of Wauwatosa, supra. 

40 The “‘but for” test is also applied in case of concurrent causes, the other cause not 
being attributable to fault or negligence of plaintiff or a third person. Houfe v. Town of Fulton, 
29 Wis. 296; Winchel v. Goodyear, supra. Were the other force attributable to a responsible 
agency, in such a situation that the other force did not act upon, but rather, with, the force, 
as distinguished from an intervening cause, the parties are liable jointly and severally for the 
whole damage, even though the injury would have occurred in the absence of the party’s negli- 
gence. This exception is based and justified upon the fact that one tortfeaser is as liable as 
the other, and that the wrong should be compensated. Cook v. M. St. P. & S. S. M. R. Co., 
98 Wis. 624, 74 N. W. 561. 
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of a man for the direct and indirect results of his negligence. 
The introduction of the foreseeability doctrine came with the 
adoption, from other jurisdictions, and from the law of dam- 
ages, of the natural and probable consequence doctrine. It 
is clear that reasonable anticipation was used in the Kellogg 
case*! as an elaboration of the word “probable.” There can 
be no doubt that such was its origin. It has been generally 
understood that the foreseeability test was but an expression 
and a means of determining probability. Thus, in passing 
upon instructions given the jury in a lower court, the court 
said,*? 


The jury were told that the injuries must be such as, in the light 
of attending circumstances, ought reasonably to have been foreseen by 
persons of ordinary intelligence and prudence, and the inquiry is 
whether this does not cover the idea of natural and probable result; 
or, in other words, what results ought to be within the foresight of 
such a man under the circumstances. Certainly no legal principle 
would require such a man to foresee and provide against unnatural‘? 
or improbable results, and just as certainly it would require him to 
foresee the natural** and probable results, and thus the two clauses 
seem to cover the same idea; and, while we are not to be understood 
as approving the omission of the words in question from the defini- 
tion or as holding that they may be safely omitted in all cases where 
the clause as to foresight is correctly given, we are inclined to hold 
that there is no prejudicial error in their omission in the present 
case. 


The court was reticent to say that the two expressions were 
equivalents, and it seems apparent that the difficulty arose in 
attempting to make “natural and probable” equal to foreseea- 
bility rather than merely “probable.” That doctrines of fore- 
seeability and probability contain the same thought is also to 
be inferred from the court’s statement of the elements of prox- 
imate cause, as follows: 


Proximate cause as defined in our law consists of two elements: 
first, a reasonably close physical causal connection between the negli- 
gence and the injury claimed as a result thereof so that it can be 
seen that but for the negligence the injury would probably not have 





4126 Wis. 223. 

42 Feldschneider v. C. M. & St. R. Co., 122 Wis. 423, 432, 99 N. W. 1034, 1037. 

43 The court evidently does not . use the word “natural” in the sense noted above, 
but in the sense of being frequently occurring. 
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resulted [natural cause], and second, that the negligence must be of 
such a character, or occur under such circumstances, that an ordin- 
arily careful and prudent man may reasonably foresee that an injury 
to another may probably follow from it. [probability] 


Another statement of the court tends to the same con- 
clusion. 


The negligence is not the proximate cause of the accident unless, 
under all the circumstances, the accident might have been reasonably 
foreseen by a man of ordinary intelligence and prudence. It is not 
enough to prove that the accident is the natural consequence of the 
negligence. It must also have been the probable consequence.*5 


The similarity is again indicated in the statement, 


It is not essential that the negligence should be the direct cause 

of the injury. It suffices that it is the natural and probable cause. 

. But such [natural] causation cannot be proximate cause in 

law to arouse liability, unless an ordinarily prudent and intelligent 

person ought, in the exercise of such intelligence, to have foreseen 

that an injury might probably result from the negligence under 
like circumstances.*® 


The terms are, apparently, used interchangeably. Thus, 


It is said that the striking of a building by lightning is a very in- 
frequent occurrence, and that it could not be reasonably anticipated 
by any one. It is true that the number of buildings which are struck 
by lightning, as compared with the whole number of buildings in any 
given locality, is very small; but this fact by no means seems to us 
to be the final or controlling test of the question of probability.47 


In the light of such language and such decisions, it is incon- 
ceivable that the reasonable anticipation doctrine as a part of 
proximate cause is anything more than an expression of the 
probability angle of it. 


THE CONJUNCTION “AND” 


Ambiguity in stating the rules has lead to what seems to be 
considered confusion on the part of the court today. In Atkin- 





44 Bell L. Co. v. Bayfield T. R. Co., 169 Wis. 357, oe 172 N. ay 955, 957. 
45 Block v. a Street R. Co., 89 Wis. 371, 378, 61 N. W. 1101, 1103, quoted in 


Davis v. C. M. & St. . Co., 93 Wis. 470, 483, 67 N. W. 16, 19, where there is a review 
of Wisconsin Sie 
46 Meyer v. T. M. & L. Co., 116 Wis. 336, 339, 93 N. W. 


47 Jackson v. Wis. Fes ral 88 Wis. 243, 250, 60 N. W. 430, 431. Si tbiies are the writers’. 
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son v. Goodrich Transportation Co.,4*® the court adopted the 
wording of the United States Supreme Court in Milwaukee & 
St. P. R. Co. v. Kellog,*® that “generally in order to warrant a 
finding that negligence, or an act not amounting to wanton 
wrong, is the proximate cause of the injury, it must appear 
that the injury was the natural and probable consequence of 
the negligence or wrongful act, and that it ought to have been 
foreseen in the light of the attending circumstances.” This was 
again stated in a later case,®° and has been consistently enun- 
ciated in Wisconsin since those cases.°! So stated, because of 
the conjunction “and,” it would appear that the foreseeability 
aspect was separate and apart from the probability. Being 
confused on the subject, or recognizing at least the confusion 
that must exist in a juror’s mind when the instructions, fol- 
lowed by definitions, are given to the jury, the court has recom- 
mended to trial judges certain inquiries as a basis for special 
verdict questions.” Relating to proximate causation, they are 
as follows: “Question 2 can inquire as to whether the plaintiff’s 
injury was the natural and probable result of such want of or- 
dinary care on the part of the defendant; and question 3 may 
inquire whether the defendant ought, as a person of ordinary 
intelligence and prudence, reasonably to have foreseen that in- 
jury to a traveler upon the highway in question may probably 
follow from such want of care on his part.” It is interesting 
to note, in passing, that the trial court gave the very instruc- 
tion here criticised which came at one time from the United 
States court, and which is here declared to be “a stock defini- 
tion almost universally given by trial judges and [which] 
has met the ‘approval of this court.” It is submitted that the 
third question recommended in this case is entirely superfluous 
as a finding. Having found that the injury was the “natural 
and probable result” of the defendant’s negligence, it is un- 
necessary to find, supposedly in addition, that the defendant 





48 60 Wis. wr 161, 18 N. W. 764, 771. 

4994 U. S. , 475. 

50 Jackson - ee Tel. Co., supra, where apparently the conjunction “‘and’’ was dis- 
regarded, in the application of the rule. 

51, Andrews v. C. M. & St. P. Ry. C., 96 Wis. 348, 357, 71 N. W. 372, 375; Maitland 
v. Gilbert Paper Co., 97 Wis. 476, 487, 72 N. W. 1124, 1128; ~ w¥r v. Chain Belt Co., 
129 Wis. 484, 487, 109 N. W. 532, 533; Shabow v. Wis. T. ya . & P. Co., 162 Wis. 175, 
178, 155 N. W. 951, 953. 
52 Berrafato v. "Exner, 194 Wis. 149, 157, 216 N. W. 165, 168. 
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should reasonably have foreseen that injury may probably 
follow. 
“THE” OR “ANY” INJURY 


The Wisconsin court has often said that the injury which 
the negligent party should reasonably foresee in order to make 
his negligence the proximate cause of the injury, is, “any in- 
jury.” In Meyer v. T. M. E. R. & L. Co.,53 the court said: 

While the expressions “the injury” and “such injury” appear in 
many places in our Reports as correctly expressing the idea of proxi- 
mate causation, this court has recently carefully pointed out that the 
rule so stated is too stringent; that it suffices to charge a person with 
liability for a negligent act if some54 injury to another ought reason- 
ably to have been foreseen as the probable result thereof by the or- 
dinarily intelligent and prudent person under the same circumstances, 
even though the specific injury might not be so foreseeable. 

The Meyer case is cited in Coolidge v. Hellauer®> for auth- 
ority that “It is not necessary, in order to constitute proxi- 
mate cause, that the precise injury should have been foreseen 
or apprehended as certain to occur. It is sufficient if an ordin- 
arily careful and prudent person ought under the circum- 
stances, to have foreseen that an injury might probably result 
from the negligent act.” It is stated in Sparkes v. Wisconsin 
Central Railray Co.,5° with much local authority being cited, 
that, as essential to proximate causation, “It is enough that 
defendant should, in exercise of reasonable foresight and in- 
telligence, have anticipated as within the probabilities some 
injury to some person.” 

So stated the foreseeability test has nothing to do with 
proximate cause, but is rather an indirect test of negligence.*? 





53 116 Wis. 336, 340, 93 N. W. 6, 8 

54 Italics in this discussion are the writers’. 

55126 Wis. 244, 250, 105 N. W. 568, 570. 

56139 Wis. 108, 111, 120 N. W. 858, 859. 

57 Reasonable anticipation enters into negligence as well as in proximate cause. Negli- 
gence is the failure to exercise that degree of care which is ordinarily exercised by the great mass 
of persons or the reasonably prudent person, under like or similar circumstances. (See 4 Cal- 
laghan’s Wisconsin Dicest, 3990, for cases.) To determine the degree of care which such a 
person exercises it is often necessary to estimate the degree of care by looking to the inherent 
danger of such an act, which danger a reasonably prudent man would foresee. The rule of 
oe in negligence is well stated by the court in Warden v. Miller, 112 Wis. 67, 73, 
87 N. W. 828, 830, as follows: ‘‘Of course, as the probability of an injury is greater. 
measure of precaution and care increases; but, if the care exercised comes up to the standard of 
ordinary care . . . there is no negligence. The test to be applied is not whether injury is 
probable, but whether injury might have been expected by a person of ordinary care under 
like circumstances including in such circumstances the precautions in fact taken to avert such 
injury.’’ It is clear that foreseeability of ‘“‘any injury’? or merely of “injury” is the statement 
of the negligence test. 
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Proximate cause is a means of connecting the injury to the 
negligence, and incidentally limiting one’s liability for the in- 
finite results of his acts. A statement that a reasonable man 
should have foreseen some injury, or any injury, in no way 
relates to the injury in question, but is a means of determin- 
ing the degree of care which the defendant, or the fictitious 
reasonably prudent man, should have exercised, or, in other 
words, of negligence. The court has said, “ ‘It cannot be said, 
as a matter of law, that the jury might not properly find it 
obviously probable that injury in some form would be caused 
. by the act of the defendant. ..... This constitutes 
negligence.’ 58 The original idea of proximate cause as noted 
above was that the injury must be the natural and probable 
consequence of the negligent act, from which the foreseeability 
test arose. This test was a definite part of the distinct term 
“proximate cause.” To make this test the same as that of 
negligence is to rob proximate cause of all foreseeability, and 
to make natural causation the one remaining element of prox- 
imate causation.5® Prove a man negligent, and he is liable for 
all results of his act. Moreover, with the present confusion, 
the difference between proximate cause and negligence is any- 
thing but clear and distinct.*° It seems beyond question that 
the mere requirement of the foreseeability of any injury can 
have no constructive effect in the doctrine of proximate cause. 
The court has surely misstated itself. The authority for 
the statement in the Meyer case was Mauch v. Hartford,®*' 
which contained a purely negative statement that the precise 
injury need not be foreseen. Authority cited for that decision, 





58 Quoted from Colt, J., Hill v. Winsor, 118 Mass. 251, in Brown and Wife v. C. M. & 
St. P. Ry. Co., 54 Wis. 342, 355, 11 N. W. 356. 

59 Suppose defendant drives at a reckless rate of speed down the thoroughfare, clearly 
negligent. He could anticipate some injury, without doubt. The plaintiff, on the adjoining 
walk, being alarmed for the safety of people and property in general, because of defendant’s 
speed, a miscarriage. All elements of proximate causation exist except that the injury 
which occurred was not such an injury as should have been anticipated. The statement of the 
law here criticized would make plaintiff liable. 

60In Bell L. Co. v. Bayfield T. R. Co., 169 Wis. 357, 361, 172 N. W. 955, 957, the 
court said, ‘“‘The latter [element of proximate cause] is often called’ the element of anticipation, 
and, strictly speaking, characterizes negligence rather than causation, but is now too firmly 
entrenched in the definition of proxmate cause to be removed therefrom.’ In the cases cited 
throughout this dissertation much confusion can be found. This is entirely unnecessary, since 
the tests are distinct and distinctive. The one, in negligence, is an indirect one to determine 
the degree of care which a person should exercise, and relates to general danger rather than 
the injury in question, while the other arose as an elaboration of the term ‘‘probability” and 
serves to connect the injury to the —s act, and limit liability. 

61112 Wis. 40, 60, 87 N. W. 816, 823 
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again, is Diesenreiter v. Kraus-Merkel Malting Co.*? which 
reads, “Negligence is the proximate cause of an injury only 
when the injury is the natural and probable result of it, and, 
in the light of attending circumstances, it ought to have been 
foreseen by a person of ordinary care.’”’ Thus, through three 
steps of authority, did the court go from the statement that 
the injury should be foreseen, to a negative statement, that 
it was not necessary that the precise injury should be fore- 
seen, to the final statement that it is sufficient if any injury 
should be foreseen. 

The court’s intended meaning can be found from the cases. 
The court has well said that, “It is not, however, necessary 
that injury in the precise form in which it in fact resulted 
should have been foreseen. It is enough that it now appears to 
have been a natural and probable consequence.’’*? On another 
occasion the court elaborated enough upon its statement to 
illustrate its intended but misstated rule. Where decedent 
turned his car a few inches because the road looked muddy, 
and was precipitated over a bank which had no barrier, the 
court said: “It is not necessary that the town officers should 
foresee that an accident happening just as this happened was 
likely to occur. It is sufficient if they should have foreseen 
that an accident might occur; that is, that a vehicle running 
along the highway might be precipitated over the west 
bank.”’*+ As justification for a statement that the foreseeabil- 
ity of any injury to any person is sufficient, the court said in 
another case,*5 “The mere fact that the appellant could not 
have reasonably anticipated the specific accident at the partic- 
ular time and place is not significant.” 

The court evidently deems it essential that the jury under- 
stand that it is not necessary that a reasonable man should 
have foreseen the particular injury, that is, the specific in- 
jury, occurring at the specific time, in the specific manner in 
which this occurred, to the specific plaintiff. In attempting 
to state this in a positive way the court has not only misstated 
its idea but has actually changed the law. The statement that 





6297 Wis. 279, 284, 72 N. W. 735, 738. 

63 Huber v. La Crosse City R. Co., 92 Wis. 636, 646, 66 *. a 708, 711. 
64 Branegan v. Verona, 170 Wis. 137, 142, 174 N. W. 468, 

85 Bates v. C. M. & St. P. R. Co., 140 Wis. 235, 242, 1D? N W. 745, 747. 
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“It is sufficient if the facts and circumstances are such that 
the consequences are within the field of reasonable anticipa- 
tion,”’** seems to be the best expression of the idea.*7 


RULE OF RESULTANT DAMAGES 


To fully understand the application of the foreseeability 
test necessitates some divergence into the law of damages. The 
law of damages as applied to negligence cases began and con- 
tinued co-extensive with it as a natural consequence of legal 
liability. In the case of Vedder v. Hildreth,®* the court said, 
“In all cases, the damage to be recovered must be the natural 
and proximate consequence of the act complained of... . . It 
must be a legal and natural, but not a remote consequence.” 
Later, the court seems to consider proximate cause and the re- 
sulting damages to be part of each other. In discussing proxi- 
mate cause they say, 


In our opinion, this is the well established and ancient doctrine of 
the common law, and such a liability extends to consequential in- 
juries, by whomsoever sustained, so long as they are a character likely 
to follow, and which might reasonably have been anticipated as the 
natural and probable result under ordinary circumstances of the 
wrongful act. The damage is too remote if, according to the usual 
experience of mankind, the result was not to be expected.® 


In an early action for slander,*® the court quoted and com- 
mented on an article by Judge Redfield™' as follows: 





66 Morey v. Lake Superior T. & T. Co., 125 Wis. 148, 156, 103 N. W. 271. 

67 One of the most interesting and liberal applications of the reasonable anticipation test 
is found in Shaffer v. M. St. P. & S. S. M. R. Co., 156 Wis. 485, 144 N. W. 1100. Here 
was a collision between a passenger train and a threshing machine, which resulted in a piece 
of iron being hurled through the plaintiff's window, 147 feet distant, and striking and injuring 
plaintiff. The company’s negligence which was disputed was in excessive speed and failure to 
ring the bell, both of which were found to be the proximate cause of the injury. The finding 
of proximate cause was upheld by the court, as follows: ‘The consequence of the collision 
complained of is unusual but not remote. It was within the range of reasonable anticipation 
that fragments might fly and, flying, strike some person or object.’’ The fact that this par- 
ticular fragment flew a long distance and entered a house before striking plaintiff would make 
no difference, the court said. There the court brings within the field of reasonable anticipation 
from negligence of an excessive speed or failure to blow a whistle, injury to a party in a 
house 147 feet away, with a chain of causation from the negligent act to the collision to the 
flying iron, to the breaking through the window to the hitting of the gee The holding 
is questionable, since the court regards the collision as being the point from which the injury 
should be reasonably anticipated. The negligence is one step removed from the point, and 
applying the foreseeability test at the point of negligence might result in a different conclusion. 
This is no attempt to apply the rule of resulting damages, for there is no tort established in 
the collision, and reasonable anticipation is immaterial in such a case anyway. The case, aside 
from any possible error of law, shows the range and discretion which is open to the court 
and jury in applying the test of reasonable anticipation. 

68 See note 8, supra. 

69 Kellogg v. C. & N. W. Ry., supra, 26 Wis. 223, 278. 

70 Servatius v. Pichel, 34 Wis. 292, 299. 

71 Law RecisTer, Sept., 1873, p. 19. 
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“That those consequences which the law treats as too remote for 
consideration in estimating damages, must be such as the defendant 
had no just ground to expect would flow from his act; in other words 
such as were, upon the basis of his knowledge, rather accidental than 
natural or ordinary.” Within this rule the damages complained of 
in this action are clearly the proximate result of the alleged slander- 
ous publication. 


Again, there was a case’? where a minor fell through a defect- 
ive sidewalk and thereby injured his arm. He had it ex- 
amined by several surgeons but it became worse, and he finally 
lost the use of his arm. The court said,7% 


. if the necrosis was the result of an exceptional and un- 
foreseen cause, no damages can be awarded for the injury caused 
_ - ere Where there is no reason to expect it, and no knowledge 
in the person doing the wrongful act that such a state of things exists 
as to render the damage probable, if injury does result to a third 
person, it is generally considered that the wrongful act is not the prox- 
imate cause of the injury. 


Up to this point, the court seems to consider the tests for 
proximate cause and for the legal liability in damages for neg- 
ligence to be the same, and to consistently require that the re- 
sulting damage must be foreseeable by the defendant. 


The next important case in damages,74 however, seems to 
indicate the point at which the two separate. Here the plain- 
tiffs had purchased tickets to Mauston, and through the negli- 
gence of the defendant railway company they were carried 
past their destination. The wife was pregnant, and in a walk 
to seek shelter she became ill and suffered injury. The court 
said as to damages, contrasting those in tort with those in con- 
tract actions, “The general rule is that the party who com- 
mits a trespass or other wrongful act is liable for all the direct 
injury resulting from such act, although such resulting injury 
could not have been contemplated as a probable result of the 
act done.” Kellogg v. The C. & N. W. R. Co.™ was cited for 
authority. Thus the court seems to sharply diverge from the 
test of proximate cause and also to reverse its former stand 





72 Stewart v. Ripon, 38 Wis. 584. 

73 Ibid, 590. 

74 Brown and Wife v. C. M. & St. P. Ry., 54 Wis. 342, 11 N. W. 356. 
75 26 Wis. 223. 
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that the damages must be foreseeable, enlarging the liability of 
a defendant when a slight tort is established to all resulting 
damages even though they were not foreseeable. This doctrine 
is reaffirmed by the case of Vosburg v. Putney,*® where a slight 
kick on a school boy’s leg by a companion, which later de- 
veloped into serious injury, was considered a tort. It was there 
said, “The rule of damages for torts was held that the wrong- 
doer is liable for all injuries resulting directly from the wrong- 
ful act, whether they could or could not have been foreseen 
by him.” 

A reference to a few of the cases will show that from Vos- 
burg v. Putney to the latest decision on the question, the court 
has laid down, with seeming consistency, the rule of damages 
in negligence cases.77 Thus, when plaintiff was carried be- 
yond her destination by the negligence of the defendant rail- 
way, for ill health received from walking back she was allowed 
damages.*® The court said, 


We must distinguish between proximate relation from the view- 
point of respondent when the wrong was committed and in respect 
to resulting damages. In the former, there must be, at the instance 
of the wrong, the element that the wrongdoer, in the exercise of ordin- 
ary care, ought reasonably to have apprehended that some personal 
injury might probably follow to another. As to the latter, the element 
of reasonable apprehension is immaterial. It is only vital that there 
should be a direct causal connection by an unbroken chain of events 
so it may be said that the damage was a natural consequence of 
the injury, having regard for the usual course of nature and of cause 
and effect in a line of unbroken causation. 


The most interesting case is that of Koehler v. Waukesha 
Milk Company.7® There the defendant company delivered to 
the apartment of the plaintiff a milk bottle, which milk bottle 
had a considerable chip off the top. The wife of the plaintiff 





7630 Wis. 523, 530, 50 N. W. 403, 404. 

77 Hasbrouck v. Armour & Co., 139 Wis. 357, 121 N. W. 157, where a servant of defendant 
company dropped a needle in a cake of soap, which was sold to a retailer and then to plaintiff, 
who scratched his hand on the needle, from which paralysis eventually resulted, is often con- 
sidered contrary to the rule. The language of the court is ambiguous, and, while it makes a 
statement that the paralysis could not be within the field of reasonable anticipation, thereby 
intimating that such would be necessary to make defendant liable, and ignoring the resultant 
damage rule, the case is decided upon the point that there is no negligence shown. The case 
is another example of apparent failure to keep negligence and proximate cause and their 
respective characteristics distinct. 

78 Le Beau v. M. St. P. & S. S. M. R. Co., 164 Wis. 30, 34, 159 N. W. 577, 579. 
79190 Wis. 52, 208 N. W. 901. 
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in picking up the bottle cut her finger. The plaintiff treated 
her finger by placing a dirty rag around it, and the jury found 
that the plaintiff failed to exercise ordinary care. Blood 
poisoning set in, which eventually caused the death of the wife 
of the plaintiff. He brought an action for pecuniary loss and 
for damages to the estate for pain and suffering. The court 
reviewed the Wisconsin cases, and concluded that, 


The distinction between a primary question of liability for the in- 
jury and a secondary one of liability for damages flowing therefrom 
has been pointed out or tacitly recognized in a number of decisions 
in this court. These rulings may be summarized as declaring that, 
upon facts warranting a finding of actionable negligence (which 
necessarily includes the element of reasonable anticipation that some 
injury might result from the act) then responsibility arises for all 
consequent damages naturally following the injury, whether such 
resulting damages were reasonably to be anticipated or not, provided, 
however, that there is no break of the natural sequence or continu- 
ity between the injury and the claimed result by any independent 
or intervening cause. 


Some confusion has arisen in failing to recognize that the 
rules of proximate cause and of resulting damages are sup- 
plementary ones. It has been argued that there are two dis- 
tinct rules of liability, applied more or less arbitrarily.°° How- 
ever, as the court has remarked, “Any seeming confiict be- 
tween the conclusion above indicated—that responsibility for 
the original injury [which in negligence can be established only 
after finding both negligence and proximate cause] may carry 
with it responsibility for the unusual, unexpected, and unan- 
ticipated but natural consequences of such injury... . is 
more apparent than real.’’8! 





80In a recent article, 4 Wisconsin Law Review, 193, 201, Maxwell Herriot states, 
“It is now proposed to show that the phrase, ‘proximate cause,’ as used in this state connotes 
either of two rules of liability for the consequences of a causal force, only one of which 
contains this element of reasonable anticipation of injury.’’ He then goes on to relate the law 
of negligence as stated in Kellogg v. C. & N. W. Ry. Co., supra, that the injury must be the 
natural and probable consequence of the wrongful act. The other rule of liability he states 
to be given in Brown v. C. M. & St. P. Ry., supra, which provides for all consequent in- 
jury when the tort is established. The writer then states that the supreme court has con- 
fined the first, the natural and probable rule, to injuries to property, and the second rule as 
to consequences has only been extended to personal injuries. The conclusion reached therein 
was apparently founded upon confusion and coincidence. Consequential damage principles 
enter in personal injury cases much more frequently than in property damage cases, as is to 
be expected, and consequently the coincidence. 
81 Koehler v. Waukesha Milk Co., 190 Wis. 52, 61, 208 N. W. 901. 
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THE INTERVENING CAUSE®2 


Legal, or proximate, cause is broken if an independent cir- 
cumstance intervenes between the negligence and the injury. 
“Having discovered an efficient, adequate cause, that is to be 
deemed the true cause, unless some new cause, not incidental 
to, but independent of, the first shall be found to intervene be- 
tween it and the result.”®* Whether or not natural causation 
is necessarily broken by the intervening cause is not clear. The 
court speaks of a “break of the natural sequence or continuity 
between the injury and the claimed result by any independent 
or intervening cause,’’*+ and this will be assumed to be a good 
statement, for the independent cause must not be in any way 
due to the defendant’s act,®5 and it would be a break in the 
chain without doubt. However, the “but for” test of natural 
causation, which we have adopted, could not be tenable if this 
were necessarily a break in the chain of natural causation, be- 
cause it is conceivable that the intervening force could act on 
the defendant’s force to cause the injury in such a way that, 
notwithstanding the intervening cause, “but for” the defend- 
ant’s force or negligence the injury would not have occurred. 
This might be avoided by requiring a finding on intervening 
cause before proceeding to natural cause, but there is another 
possible theory by which the difficulty can be avoided, as we 
shall see. 


This new cause must have four requisites to stop liability, 
as outlined by the court when it said, 


If an event is produced by independent intervening circumstances, 
not put in operation by the wrongful acts alleged as the cause of an 
injury, no legal responsibility attaches, for the reason that, whenever 
a new cause intervenes which is not a consequence of the first wrong- 
ful cause, which is not under the control of the wrongdoer, which 
could not have been foreseen by the exercise of reasonable diligence 
by the wrongdoer and except for which the final injurious conse- 
quences would not have happened, then such injurious consequences 
must be deemed too remote to constitute the basis of a cause of action.85 





82 This discussion is to arrive at a relationship between intervening cause and proximate 
cause, rather than to discuss the subject itself. : 

88 Thomas, J., in Marble v. City of Dorchester, 4 Gray 412, quoted and approved in 
Kellogg v. C. & N. W. Ry., supra, 26 Wis. 223, 262. 

84 Note 79, supra. 
85 Morey v. Kale Superior T. & T. Co., 125 Wis. 148, 103 N. W. 271. 
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The first two requisites pertain to the defendant’s chain of 
natural causation, but they would not be found incidentally in 
tracing his chain, especially by a “but for” test. The third es- 
sential condition appears to resemble probability in the rela- 
tion of the injury to defendant’s negligence. This could be 
the case, however, only if “the injury” were regarded as em- 
bracing not only the ultimate damage but also the steps in caus- 
ation of it, for this is a foreseeability of an interving cause. 
The fourth essential calls for an independent finding of natural 
cause in connection with the intervening cause in its relation 
to the injury. Above all this, these four findings are necessary 
before an independent intervening cause is established. It is 
obvious that findings on “natural cause” and “probability” 
could not settle the question of independent intervening cause. 


This element of intervening cause seems, from the cases 
used herein, to be considered only when an issue is made there- 
on. When issue is raised, of course, it must be found one way 
or another. Since it is a means of relieving liability, it should 
be found either by the court, in most cases, or by the jury, 
when it is a contested question. Our theory is that, while it 
must be a part of proximate cause, since it is not included in 
either the “natural consequence” or “probable consequence” 
concept, it must be a property which is not possessed by either 
but is possessed by the combination of the two, so that the ex- 
pression “natural and probable” contains a negation of any in- 
dependent intervening cause. This being the case, it should be 
determined as a fact separate from the findings on natural 
causation and probability. 


NECESSITY OF PROXIMATE CAUSE 


When a person seeks to recover compensation of another for in- 
juries on the ground of negligence it is absolutely essential to such 
a recovery to establish, not only a breach of duty on the part of the 
latter as regards the personal safety of the former, but that such 
breach was the proximate cause of the injury complained of. There 
is no exception to that rule. It is a part of the very A, B, Cs of 
the law of negligence.8® 





86 Groth v. Thomann, 110 Wis. 488, 496, 86 N. W. 178, 181. 
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This requirement is clearly a change from the early decis- 
ions where the question of causation was apparently never of 
concern, The requirement is made in all cases, regardless if the 
injury be direct or merely proximate. In this extent it is 
contrary to the English rule that 


. what ordinarily happens, or may reasonably be expected to 
happen, is material where a mere series of physical phenomena has 
to be investigated and the remoteness of the damage or the reverse is 
to be decided accordingly. .... Given the breach of duty which con- 
stitutes the negligence, and given the damage as a direct result of 
that negligence, the anticipations of the person whose negligent act 
has produced the damage appear to me to be irrelevant.87 


In Wisconsin it makes no difference that the injury be 
direct, and natural and probable cause is in all cases essen- 
tial.8* 

In some cases, reasonable anticipation is found as a matter 
of law. Thus, where defendant employed a minor to work a 
ripsaw, in violation of statute, the machine became unsafe, and 
the minor was injured, the court said that all the elements of 
causation were present and that, as to reasonable anticipa- 
tion, “This latter necessary element must be held to be con- 
clusively established by the law itself. The prohibition of the 
employment of boys about such machines as are dangerous 
to life and limb amounts to a declaration that such employ- 
ment is likely to result in physical injury to the boy, and an 
employer must in all reason be held to know what the legis- 
lation has thus declared.’’’® This case would indicate that 
where a statute prohibits an act or declares that given conduct 
shall be negligence, which legislation is based upon an inher- 
ent tendency to produce such an injury, violation of the statute 
resulting naturally in an injury which the statute was de- 
signed to prevent is conclusive on the question of “probable 
consequence” as a matter of law.°° 





87 In re Polemis, etc., 3 K. B. Ps 0. 
8 See Jewell v. C. St. P. & M. R. Co., 54 Wis. 610, 12 Pa W. 83; Kerkhof v. Atlas 
Paper Co., 68 Wis. 674, 32 N. W. 766; Kreuziger v. C. & N. 7 Co. 73 Wis. 158, 40 
N. W. 657; McGowan v. C. & N. W. Ry. Co., 91 Wis. Sar. 64 N. 
89 Sharon v. Winnebago Furniture Mie Co., ,4 7 8s, 124 N vw 299. 
90 It can also be conclusive as to negligence. Callaghan’s WIsconsiNn Dicsst, 3994 
for cases. 
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CONTRIBUTORY NEGLIGENCE 


Where the issue is one of the so-called “contributory negli- 
gence,” the element of causation is the same as that in action- 
able negligence of the defendant. Plaintiff’s and defendant’s 
negligence was considered on the same plane of causation in 
the case of Stucke v. Railroad, as noted above. The question 
of contributory negligence covers two propositions: First. 
Did the person whose conduct is under investigation act other- 
wise than an ordinarily prudent person would ordinarily act 
under the same or similar circumstances? Second. If this 
point is resolved in the affirmative, did his acts or omissions 
so varying from this standard of prudence contribute proxi- 
mately to cause his injury?*! That the plaintiff’s negligence to 
be “contributory” must be the proximate cause of the injury 
has been held so often by the Wisconsin court as to need no 
argument.®? Indeed, it is expressly stated®? that 


The same element of proximate cause enters into and is essential 
to contributory negligence as to the negligence that it contributes to 
and which is, in the absence of the defense of contributory negligence, 
actionable. .... So contributory negligence, obviously, is impossible, 
without the connection between the fault of the contributor and the 
injury visited upon his personal or property rights, known in the 
law of negligence as the proximate cause.’’®4 

The whole discussion of proximate cause in Wisconsin leads 
to the advancement of model questions for the special verdict, 
which are here submitted for the consideration of the jurist, 
in the light of this dissertation. Acting upon the theory used 
by our court that the “troublesome matter” of defining proxi- 
mate cause for the jury, can be avoided by “so framing the 
special verdict as to require the jury to find, as matters of fact, 
the essential elements necessary to constiute legal negli- 
gence,”®5 we submit these questions: 1. Find whether the de- 
fendant failed to exercise such care as the great mass of man- 





91 Clary v. C. M. & St. P. R. Co., 141 Wis. 411, 421, 123 N. W. 649, 653. 
92 See 4 Callaghan’s Wisconsin Dicest, 4012, sec. 63, for a voluminous citation of cases. 
93 Mauch v. Hartford, 112 Wis. 40, 58, 87 N. W. 816, 823. a : 
®4In 4 Wisconsin Law Review, 207, Mr. Herriot questions: the advisability of designat- 
ing the element of causation in contributory negligence as “‘proximate cause” by gies a 
thetical case where a man could be prevented from recovery and yet could not be jiable to an 
if the same act caused a third person injury. This is merely a question of terminology, which is 
of little importance, since the failure of liability would be due to the rule of negligence and duty 
rather than to proximate cause. 
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kind ordinarily exercise when acting under the same or sim- 
ilar circumstances with reference to the particular conduct 
complained of.®5 2. If the first question is determined in the 
the affirmative, then would the plaintiff have suffered his 
injury in the absence of the defendant’s negligence? 3. If 
this question number two is answered in the negative, then 
find if the circumstances are such that the injury can be said 
to be within the field of that which should be reasonably an- 
ticipated? And, 4. Was there any new cause intervening be- 
tween the defendant’s act and the injury which was not a 
consequence of the defendant’s negligence, which was not 
under the defendant’s control, which could not reasonably 
have been foreseen by defendant, and without which the in- 
jury would not have happened? In case of there being an issue 
of contributory negligence, similar questions should be sub- 
mitted to determine the issue. 

With these questions, the necessity of further definition is 
reduced to the minimum possible today without extension of 
liability. The trend of the law has been to make it more easy 
to be understood by splitting terms into the constituent parts 
thereof. Perhaps no term can be found which will be entirely 
devoid of uncertainty, and it may be that further disin- 
tegration will be deemed advisable by the court in the future. 
In view of the constant effort of the court to more clearly set 
forth the connoted meaning of its terms, it seems doubtful that 
the ultimate has been reached. Evolution of the terms in the 
past has carried some extension of liability, and further ex- 
tension may similarly be affected. Revolutionary changes in 
the requisites and meaning of proximate cause have in the past 
been lacking in Wisconsin. The exact relation of the compo- 
nent parts of the whole principle of actionable negligence to 
one another can, and no doubt will, be better established. Bas- 
ically the law will continue to remain the same, although 
the details and tests will probably continue a progressive 
change with some consequent extension of application. 

W. WADE BOARDMAN 
V. A, LUNDGREN 





95 Berrafato v. Exner, supra, 194 Wis. 149, 157, 216 N. W. 165, 168. 
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MASTER AND SERVANT—WORKMEN’S COMPENSATION—INJURIES RE- 
SULTING FROM “HORSEPLAY.”—While present near his machine, waiting 
for work to begin, Champeau was seriously injured by a nail thrown in 
fun by a fellow employee. He claimed compensation under Sect. 102.03, 
Wis. Stats. 1925, which provides that an employer shall be liable to an em- 
ployee for compensation—(112) where, at the time of the accident, the 
employee is performing service growing out of and incidental to his em- 
ployment. 

“Every employee going to and from his employment in the ordinary 
and usual way, while on the premises of his employer shall be deemed to 
be performing service growing out of and incidental to his employment.” 

The supreme court held that the employee’s presence at his master’s 
place of work, several moments earlier than necessary, was sufficient to 
establish that Champeau’s injury grew out of his employment. Badger 
Furniture Co. v. Industrial Commission, 195 Wis. 134, 217 N. W. 7384. 

This decision by our supreme court expressly overrules the doctrine 
enunciated by the court in Federal Rubber Mfg. Co. v. Havolic, 162 Wis. 
341, 156 N. W. 148, L. R. A. 1916 D, 468, which, until the present de- 
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cision was the governing one of this jurisdiction. In that case the in- 
jured workman had ceased work at night, and before leaving the prem- 
ises was dusting his clothes with a compressed air hose. A fellow em- 
ployee voluntarily undertook to clean the dust from the injured work- 
man’s back with the hose, and in using the hose to play a practical joke, 
he unintentionally injured the workman. The court then said, “How 
injuries resulting from such inexcusable and revolting horseplay as this 
can be said to be incidental to the employment we are unable to under- 
stand. It is equally impossible to understand how it can be said that the 
claimant at the time of the accident was performing service ‘growing 
out of and incidental to his employment.’ ” Compensation was refused. 

When the Workmen’s Compensation acts were first enacted, the 
courts seemed reluctant to give these new laws any wider interpretation 
than was absolutely necessary. Particularly strict were they in those 
cases arising out of “horseplay” or “foolery.” Practically all the courts 
in their early decisions on this subject decided as did Wisconsin in the 
Federal Rubber Co. case, supra, that injuries arising from “horseplay” 
could not possibly be said to be arising out of incident to the employment. 
So thus in Pierce v. Bayer-Van Kuran Lumber and Coal Co., 99 Neb. 
321, 156 N. W. 509, L. R. A. 1916 D, 970, the court held that where 
an employee was injured in the eye by a stick thrown in play by a 
fellow employee, that the injury could not be said to have resulted from 
the employment, and was therefore not compensative. In another Ne- 
braska case, in which the injury occurred in an elevator, from the scuff- 
ling of two employees, the court held likewise, and compensation was 
refused. Feder v. Cudahy Packing Co., 102 Neb. 110, 166 N. W. 190. 
Compensation was also refused in Haley v. Moosbrugger, 88 N. J. L. 
162, 95 Atl. 1007, L. R. A. 1916 C, 1203, where a workman was injured 
by slipping in an attempt to dodge a playful blow by a fellow workman; 
in Fishering v. Pillsbury, 172 Cal. 690, 158 Pac. 215; and in Tarpper v. 
Weston-Wott Co., 200 Mich. 275, 166 N. W. 857. It should be noticed 
that many of the courts repeat in their opinions the famous remark of 
the Wisconsin court in the Federal Rubber case, supra, denying that 
horseplay injuries occurring from horseplay can be said to arise from 
the employment. Hazelton v. Standard Sanitary Mfg., 208 Ky. 618, 271 
S. W. 686; Payne v. Industrial Commission, 295 Ill. 388, 129 N. E. 122, 
13 A. L. R. 518; Tarpper v. Weston-Wott Co., 200 Mich. 275, 166 N. W. 
857. 

Cases arose which departed from the rule sufficiently to create an 
exception which was followed by many other cases. Originally it was 
held that it was a matter of little importance, that the employee hurt, 
had or had not participated in the playing, since in any case he could 
not recover. Coronado Beach Co. v. Pillsbury, 172 Cal. 682, 158 Pac. 
212, L. R. A. 1916 F, 1164, 12 N. C. C. A. 789; Pierce v. Bayer-Van 
Kuran Lumber and Coal Co., 99 Neb. 321, 156 N. W. 509, L. R. A. 1916 
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D, 970; Halley v. Moosbrugger, 88 N. J. L. 162, 95, Atl. 1007. However, 
several cases decided that an employee, injured through horseplay or 
fooling by other employees, in which the injured person took no part, 
was entitled to compensation. That established the exception. Knopp Vv. 
American Car and Foundry Co., 186 Ill. App. 605, 5 N. C. C. A. 798; 
Pekin Cooperage Co. v. Industrial Board, 277 Ill. 58, 115 N. E. 128; 
Hollenback v. Hollenback, 181 Ky. 262, 204 S. W. 152, 138 A. L. R. 524. 


Another exception became recognized in cases of injuries sustained 
through skylarking which was commonly carried on by the employees 
with the knowledge or consent of the employer, or at least with his ac- 
quiscence, and thus could be said to arise out of and in course of the 
employment, and in such cases compensation was granted. Stuart v. 
Kansas City, 102 Kan. 30, 171 Pac. 918; H. S. Johnson Sash and Door 
Co. v. District Ct., 140 Minn. 75, 167 N. W. 283, L. R. A. 1918 C, 502. 


In all these cases of horseplay, and in practically all the cases deal- 
ing with workmen’s compensation, at all,—the difficult thing to deter- 
mine is whether or not it can be said that the injury arose from and as 
a result of the employment. In practically all the states and in Eng- 
land, too, the wording of the statutes is the same, granting compensa- 
tion where the injury grows out of and is incidental to the employment. 
The difference of opinion exists in the various interpretations of the 
statutes. 


It is true that many of the states still refuse compensation in cases 
of horseplay, from which the employee is injured, even though the hurt 
workman was not engaged in it himself. In the recent case of Steffes v. 
Ford Motor Co., 239 Mich. 501, 214 N. W. 593, the plaintiff, a foreman, 
while at work in the factory of the defendant was hit in the eye by 


’ the shooting of a paper clip into the air by another employee. The court 


said, “The only inference possible to be drawn here is that the injury 
arose by Bimba shooting the clip into the air. If this were the fact, the 
plaintiff could not recover, as the injury would be one which did not 
arise out of his employment. A bird flying into the room from the out- 
side and striking plaintiff in the eye may be illustrative of the situa- 
tion.” 

Notwithstanding such opinions prevailing in many of the states, a 
liberal tendency seems to be spreading through the country on this 
matter of horseplay and other phases of workmen’s compensation. Our 
court in the principal case of Badger Furniture Co., v. Industrial Com- 
mission, supra, seems to be striking the keynote in liberal interpretation 
of workmen statutes. It intimates that it will grant compensation, in 
case of horseplay whenever and wherever it is possible to do so con- 
sistently with the law. 

That our court is not alone in its liberal construction of “incidental 
to employment” clause of the statute is evident on a slight examination 
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of modern cases. In Le Blane v. Ohio Oil Co., 7 La. App. 721, com- t 
pensation was given the plaintiff, who was injured by an automobile, } 
on the highway, before the place of employment, while the plaintiff was 
on the way to work. The United States Supreme Court in a similar 
case, Cudahy Packing Co. v. Parramore, 263 U. S. 418, 68 Law Ed. 366, 
in which a man was hit by a train, at a crossing, while he was in an 
auto going to work, held that compensation should be given. It was 
there said, in explaining the motives for giving liberal interpretation 
to workmen’s compensation statute: “Legislation which imposes lia- 
bility for an injury thus related to the employment among other justi- 
fying circumstances has a tendency to promote a more equitable distri- | 

) 


se 


bution of the economic burdens in case of personal injury or death re- 
sulting from accidents in the course of industrial employment, and is a 
matter of sufficient public concern to escape condemnation as arbitrary, 
capricious or clearly unreasonable.” 

Morris LIEBERMAN. 


TORTS—EMOTIONAL SHOCK AS ELEMENT IN CAUSAL CHAIN—RULE 
OF DAMAGES IN WISCONSIN.—In Sundquist v. Madison Rys. Co.—Wis. 
—, 221 N. W. 392 the Wisconsin Supreme Court recently affirmed a 
judgment of the Circuit Court at Dane County allowing damages for 
bodily injuries resulting to the plaintiff from the effects of extreme 
shock and fright induced by negligence of an employee of the defendant 
company under a most unique and unusual state of facts. The shock 
resulted from the failure of the motorman operating one of defendant’s 
street cars to stop in time to avoid colliding with the automobile in 
which the plaintiff, her husband, and two other persons were seated 
while waiting in a line of traffic halted by reason of a “stop-light” at 
a street intersection. Just previous to the collision the plaintiff on turn- 
ing around had seen the street car nearly upon the automobile, and the | 
terror brought on by the apprehension of immediate collision plus the 
actual crash itself caused her to become hysterical for a short time 
immediately after the collision. She suffered no bodily injury at the 
time, however, except that to her nervous system. There was evi- | 
dence of the plaintiff’s having shown symptoms of nervousness and di- 
gestive disturbances for sometime after the accident. Two months and 
eight days after the above occurrence, the plaintiff while making a tour | 
of the west was seated in the family automobile which was parked 
along side the curb of a street in Olympia, Washington, when upon the 
passing of a street car with its bell clanging, she again became hys- | 
terical, and had to be removed to a hospital where she suffered a para- 
lytic stroke. Medical experts testified that such a condition was “apt” 
and “liable” to result from extreme fright or shock. 

This case represents an application and reiteration of the same rule 
of law expressed in the case of Koehler v. Waukesha Milk Co., 190 Wis. 
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52, 208 N. W. 901, where a husband was allowed to recover for the 
death of his wife together with damages for loss of her services when 
such death was brought about through an uninterrupted chain of caus- 
ation flowing from the defendant’s lack of due care in delivering a 
chipped milk bottle to plaintiff’s home so that the deceased cut her finger 
thereon, only to suffer subsequent blood poisoning and death. Once negli- 
gence plus a harmful invasion of the plaintiff’s rights as a result are 
shown, the court finds a tortious wrong, and then applies the familiar 
rule of damages: “The direct consequence of a wrongful act is always 
proximate, and therefore a subject for compensation, whether it is or 
is not a natural [i. e. normal] consequence, and though the extent of 
the injury is greater than the defendant intended or expected.”—Smnc- 
WICK ON DAMAGES, 9th Ed. Vol. I, Par. 121b. See also: Vosburg v. Put- 
ney, 80 Wis. 523, 50 N. W. 408; Oliver v. Town of La Salle, 36 Wis. 
592;Kellogg v. Chicago N. W. Ry. Co., 26 Wis. 223. Once such a tortious 
wrong has been established, “It is only vital that there should be a di- 
rect causal connection between the injury and the damage”;—Le Beau 
v. Minneapolis & St. Paul Ry. Co., 164 Wis. 30, 34, 159 N. W. 577; and 
the element of “foreseeability” which is employed in innumerable Wis- 
consin negligence-proximate cause cases, is not made use of in determin- 
ing this “direct causal connection,” for, “It is sufficient if the damage 
claimed legitimately flows directly from the negligent act [i. e. the 
wrong] whether such damages might have been foreseen by the wrong- 
doer or not.”—Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N. W. 
901. In short the principal case like the Koehler case was decided not 
from the point of view of “Whether the defendant ought, as a person 
of ordinary intelligence and prudence, reasonably to have foreseen that 
injury—may probably follow from such want of care on his part,” 
Berrafato v. Exner, 194 Wis. 149, 216 N. W. 165, but rather from the 
point of view of the above stated rule of damages. As pointed out in 
Spade v. Lynn, 172 Mass. 488, 52 N. E. 747; “the measure of defen- 
dant’s duty in determining whether a wrong has been committed is one 
thing, the measure of liability when a wrong has been committed is 
another.” 

Hence after the establishing of the requisite “wrong” in the prin- 
cipal case only two problems of causation remained, (1) Can extreme 
fright or shock operate as a link in the chain of causation?; and (2) 
Granting that they can so operate was there an uninterrupted chain? 
It is now well settled in Wisconsin that extreme fright and shock can 
form such a link—“When physical injury flows directly from extreme 
fright or shock, caused by the ordinary negligence of one who owes a 
duty of care to the injured person, such fright or shock is a link in 
the chain of proximate causation, as efficient as the physical impact from 
which like results flow.”—Pankopf v. Hinkley, 141 Wis. 146, 123 N. W. 
625. See also Oliver v. Town of La Valle, 36 Wis. 592; Stutz v. Ry. Co., 
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which like results flow.”—Pankopf v. Hinkley, 141 Wis. 146, 123 N. W. 
175. Extreme fright as such a link is also discussed and substantiated 
in many notes, law encyclopedias, and law review articles among which 
are: 34 HARVARD LAW REVIEW 260; 20 MICHIGAN LAW REVIEW 496; 
41 AMERICAN LAW REGISTER (N. S.) 141; 3 Wisconsin LAW REVIEW 
416, 22 L. R. A. (N. S.) 1073; 17 Corpus Juris 838; 8 RULING CASE 
Law 518. Using the extreme shock of the plaintiff in the principal 
case as such a link, the jury could reasonably find that the ultimate 
paralysis occurred without interruption or breaking of the chain of 
causation. 


This damage rule under which recovery was allowed in the principal 
case has, however, not gone unchallenged in Wisconsin. In the 
case of Hasbrouck v. Armour Co., 189 Wis. 357, 121 N. W. 157, recov- 
ery was denied when one who had purchased soap manufactured by the 
defendant company from a retailer pricked his finger with a needle 
embedded in the soap and lost his arm by reason of blood poisoning 
which subsequently set in. The Supreme Court of Wisconsin said:— 
“these are not ordinary consequences of such accidents, [i. e. scratching 
or puncturing with a needle or pin] but are extraordinary and unusual 
consequences, which a person of ordinary prudence and discretion stand- 
ing in this relation to user or purchaser is not expected to foresee and 
provide against.” Kerwin v. Chippewa Shoe Co., 163 Wis. 428, 157 N. 
W. 1101, another case involving the vender’s duty toward the con- 
sumer, is in direct accord with this view. This serves to illustrate 
how easy it is to confuse the damage rule with the forseeability-proxi- 
mate cause rule, and should serve as a warning to trial courts in 
submitting the questions of the special verdict in cases such as the 
principal case. The Wisconsin Supreme Court in the case of Brown Vv. 
Ry. Co., 54 Wis. 342, 11 N. W. 356 said: “the party who commits a 
trespass or other wrongful act is liable for all the direct injury re- 
sulting from such act, although resulting injury could not have been 
contemplated as a probable result of the act done.” In light of such 
language the sufficiency of the trial court’s asking the jury in the 
instant case, “Were the plaintiff’s injuries the natural and probable 
result of such want of ordinary care on the part of the defendant?”, 
might well be questioned. 

J. H. BEUSCHER. 


COoRPORATIONS—MASSACHUSETTS TRUST HELD A FOREIGN CORPORA- 
TION UNDER MICHIGAN STATUTE.—In Hemphill v. Orloff, 277 U. S. 537, 72 
Law Ed. 978, 48 Sup. Ct. Rep. 577, an association designating itself as a 
trust organized in the State of Massachusetts sued Mrs. Orloff on a pro- 
missory note which was made payable to the “Commercial Investment 
Trust” for business transacted in the State of Michigan. The defense was 
that the plaintiff could not sue in the Michigan court since it had failed 
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to comply with the Michigan law requiring foreign corporations to 
obtain a license in order to transact business in the state. The Michi- 
gan statute is as follows: 

Sec. 9063—It shall be unlawful for any corporation organized under the laws of any 
state in the United States except the State of Michigan, or any foreign country, to carry 
on its business in this state until it shall have procured from the Secretary of this state 
a certificate of authority for that purpose. 

Sec. 9071—The term “‘corporation’”’ as used in this act shall be construed to include all 
associations, partnership associations, and all joint stock companies having any of 
powers or privileges of corporations not possessed by individuals or partnerships under 
whatever term or designation they may be defined and known in the state where organized. 

The Commercial Investment Trust, hereinafter referred to as the 
“Trust” contended that if a trust were included in the statute, such 
would deny trustees the benefits of Sec. 2, Art. 4 of the United States 
Constitution to-wit: “The citizens of each state shall be entitled to all 
privileges and immunities of citizens in the several states.” 

The court held that the Trust came within the Michigan statute 
and the statute did not violate the provisions of the United States 
Constitution cited above. 

In general the privilege and immunity clause protects business 
groups such as partnerships, trusts, syndicates, pools, etc. State of 
Florida ex rel. Haldey v. Board of Insurance Commissioners of the 
State of Florida, 37 Fla. 564, 33 L. R. A. 288; State v. Cadigan, 73 Vt. 
245, 50 Atl. 1079, 57 L. R. A. 666; Ward v. Maryland, 79 U. S. 12, 20 
L. Ed. 449; Hooper v. California, 155 U. S. 648. 39 L. Ed. 297. “If 
unincorporated, the law, as a rule merely regards the individuals who 
compose the membership, or the individuals who are the trustees, ac- 
cording to the scheme of association, and there is no legal entity apart 
from the individuals, as in a corporation” 14 C. J. Page 70, Sec. 37, 
Note 66. To come within the power of the state to exclude or restrict, 
the group must in law be recognized as a distinct legal entity. Such 
is directly brought out in the reason given by the courts for exclud- 
ing the corporation from Sec. 2, Act. 4 cited above. “A foreign cor- 
poration is not a citizen of any state within this constitutional pro- 
vision and has no right to exercise its franchise in any state other 
than that of its creation except upon such terms and conditions as 
each state may see fit to impose.” Loverin and Brown Co. V Travis, 
135 Wis. 332, 115 N. W. 825; Independent Tug Line Co. v. Lake Su- 
perior Lumber and Box Co., 146 Wis. 121, 181 N. W. 408; Diamond 
Glue Co. v. N. S. Glue Co., 187 U. S. 611. Thus, in order to keep the 
corporation from the advantage of Sec. 2, Art. 4, it must be regarded 
as an artificial body, an entity, as distinct from the stockholders who 
would naturally be citizens within the provision of the constitution. 

The common law, unlike the civil law, does not recognize en- 
tities other than those organized under a special sanction. CLARK, in 
his book on CORPORATIONS, 3rd. Ed. Chapter 1, Page 18, Sec. 6-8, says, 
“The common law does not recognize a firm, meaning an unincorpor- 
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ated association, as a legal entity apart from the members, but deals 
with the members themselves individually. This is altogether different 
in case of a corporation which is recognized as a separate artificial 
being.” 

In determining the character of an association, the laws of the 
state of organization should and do control. Such is true as to the 
extent of power of an organization, 7 R. C. L. Corporations, Sec. 512. 
American Waterworks Co., of N. J. v. Farmer’s Loan and Trust Co. 
et al, 20 Colo. 203, 87 Pac. 269, and there is no reason for a different 
rule as to character. In Massachusetts the business trust is not recog- 
nized as a legal entity. They have repeatedly held them as an ordinary 
common law trust or as a partnership depending upon the extent of 
power of control resting in the cestui. See Hussey v. Arnold, 185 Mass. 
202, 70 N. E. 87; Williams v. Milton, 215 Mass. 1, 102 N. E. 355; Frost 
v. Thompson, 219 Mass. 360, 106 N. E. 1009. If the above is true, how 
can a state disregard the character of the association as recognized 
by the laws of the state where organized? 


The privileges and immunities clause should not be allowed to be 
evaded by merely allowing a state to define corporations in its own way 
for the purpose of excluding associations that but for this definition 
must be granted the same privileges as its own citizens. If such a 
power is recognized as belonging to the state, it will immensely extend 
the powers of the state to exclude business groups, or levy tribute upon 
them and will bring about a state of affairs which the “Privilege and Im- 
munity” clause was intended to prevent. It will restrict the applica- 
tion of the clause cited above to the citizen who comes into the state 
to do business individually as distinguished from an association or part- 
nership, whereas the word citizen is not so qualified in the constitution. 


None of the features of the trust here are absolutely characteristic 
of a corporation. “The most peculiar and strictly essential character- 
istic of a corporate body, which makes it to be such, and not some 
other thing, in legal contemplation, is the merging of the individuals 
composing the aggregate body into one distinct, artificial, individual 
existence. The vital essentials, in the last analysis, are sovereign auth- 
ority and existence as a judicial entity.” CLARK-CORPORATIONS, 3rd 
Ed., Chap. 1, Sec. 8. Page 22. “The true test is whether the being 
is natural or artificial. It is artificial if created by statute and called 
into being by compliance with statutory provisions. It is natural when 
solely the creature of private contract.” Spotswood v. Morris, 12 Idaho 
360, 85 Pac. 1094 at 1102. The following cases hold that a corporation 
can only be created by or under authority from the state. Stowe v. 
Flagg, 72 Ill. 397; People ex rel. v. Mackey, 255 Ill. 144, 99 N. E. 370; 
Warner v. Beers, 23 Wend. (N. Y.) 103; Myers v. Manhatten Bank, 
20 Ohio 283. 
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The view taken by the principal case recognizes the possibility of 
a corporation without state sanction by mere contract between the 
members, which is a radical innovation in the law. 
Epcar E. B®&CKER, 
Max LitTow. 


INTEREST OF JUDGE AS AFFECTING DUE Process or Law.—In Tumey 
v. Ohio, 273 U. S. 510, 71 L. Ed. 749, 47 S. Ct. 487, 50 A. L. R. 1243, 
the Supreme Court of the United States considered the validity of a 
liquor conviction under section 6212-18, 6212-37 of the General Code of 
Ohio. The object of the statute was to encourage small villages to 
maintain “liquor courts” to try persons accused of violating the state 
prohibition law. The method used was to offer the municipalities a share 
of the fines collected, and give the mayor power to sit without a jury 
to try offenders, with a right to share in the fines collected. 

The Supreme Court held that defendant was deprived of his lib- 
erty and property without due process of law. “All questions of ju- 
dicial qualifications may not involve constitutional validity. Thus mat- 
ters of kinship, personal bias, state policy, remoteness of interest would 
seem generally to be matters merely of legislative discretion. Wheeling 
v. Black, 25 W. Va. 266, 270. But it certainly violates the 14th amend- 
ment and deprives a defendant in a criminal case of due process of law 
to subject his liberty or property to the judgment of a court, the 
judge of which has a direct, personal, substantial pecuniary interest 
in reaching a conclusion against him in his case.” Tumey v. Ohio, supra. 

The court goes on to say, “But the pecuniary interest of the mayor 
in the result of his judgment is not the only reason for holding that 
due process of law is denied to the defendant here. . . . It (the statute) 
specifically authorizes the village to employ detectives, deputy marshalls 
and other assistants to detect crime of this kind all over the county, 
and to bring offenders before the mayor’s court, and it offers to the 
village council and its officers a means of substantially adding to the 
income of the village to relieve it from further taxation. The mayor 
is the chief executive of the village. He supervises all the other ex- 
ecutive officers. He is charged with the business of looking after the 
finances of the village. . . . The mayor represents the village and can 
not escape his representative capacity. On the other hand, he is given the 
judicial duty first of determining whether the defendant is guilty at 
all, and second, having found his guilt, to measure his punishment. 

With his interest as mayor in the financial condition of the village and 
his responsibility therefor, might not a defendant with reason say 
that he feared he could not get a fair trial or a fair sentence from one 
who would have so strong a motive to help his village by conviction 
and a heavy fine? . . . He (defendant) . . . was entitled to halt the 
trial because of the disqualification of the judge which existed both be- 
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cause of his direct pecuniary interest in the outcome of his official motive 
to convict and to graduate the fine to help the financial needs of his 
village.” 


In Dugan v. Ohio,—U. S.—, 72 L. Ed. 567, 48 S. Ct. 439, decided 
by the Supreme Court of the United States in May, 1928, a question 
somewhat similar to that in the Tumey case was presented and the 
defendant claimed to come within the rule of the Tumey case. But the 
court thought otherwise and, in the concluding paragraph of Chief 
Justice Taft’s opinion said, “No such case is presented here. The mayor 
of Xenia receives a salary which is not dependant on whether he con- 
victs in any case or not. While it is true that his salary is payable 
out of a fund to which fines accumulated from his court under all 
laws contribute, it is a general fund, and he receives a salary in any 
event, whether he convicts or acquits. There is no reason to infer on 
any showing that a failure to convict in any case or cases would de- 
prive him of or affect his fixed compensation. The mayor has himse!f 
as such no executive but only judicial duties. His relation under the 
Xenia charter, as one of five members of the city commission, to the 
fund contributed to by his fines as judge, or to the executive or finan- 
cial policy of the city, is remote. We agree with the Supreme Court 
of Ohio in its view that the principles announced in the Tumey case 
do not cover this.” 


As regards the general question of when an interest of the judge 
in the outcome of a criminal action deprives defendant of due process 
of law, it is to be observed as quoted above that the Tumey case holds 
that the interest must be direct, pecuniary and not too remote. 


Although the Tumey case was the first to hold that a defendant 
was deprived of due process of law, the rule, from early times, has 
been well established that a judge is disqualified if he has an interest, 
if it is pecuniary and not too remote. Dimes v. Grand Junction Canal, 
3 H. L. Cas. 759. 10 Eng. Reprint, 301; Ex parte Alabama State Bar 
Association, 92 Ala. 113, 8 So. 768, 12 L. R. A. 1384; Meyer v. San 
Diego, 121 Cal. 102, 53 Pac. 434, 66 Am. St. Rep. 22, 41 L. R. A. 762; 
Nettleton’s Appeal, 28 Conn. 268; Clyma v. Kennedy, 64 Conn. 310, 29 
Atl. 5389, 42 Am. St. Rep. 194; Sauls v. Freeman, 24 Fla. 209, 4 So. 
525, 12 Am. St. Rep. 190; Ex parte Harris, 26 Fla. 77, 7 So. 1, 23 Am. 
St. Rep. 189; State v. Call, 41 Fla. 442, 26 So. 1014, 79 Am. St. Rep. 
189; In re Conant, 102 Me. 477, 67 Atl. 564, 120 Am. St. Rep. 512; 
Pearce v. Atwood, 13 Mass. 324; Taylor v. Worcester County, 105 Mass. 
225; Peninsular Railroad Co. v. Howard, 20 Mich. 18; Stockwell v. White 
Lake, 22 Mich. 341; Moses v. Julian, 45 N. H. 52, 84 Am. Dee. 114; 
State v. Crane, 36 N. J. L. 394; In re Ryers, 72 N. Y. 1, 28 Am. Rep. 
88; Gregory v. Cleveland, C. & C. Railroad Co., 4 O. S. 675; Kentish 
Artillery v. Gardiner, 15 R. I. 296; Findley v. Smith, 42 W. Va. 299, 
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26 S. E. 370; Grafton v. Holt, 58 W. Va. 182, 52 S. E. 21, 6 Ann, Cas. 
403; Cooley, CONSTITUTIONAL LIMITATIONS, 7th ed., ppg. 592 et seq. 

In the following cases it was held that a judge is not disqualified 
for being a taxpayer when the suit is against the municipal corpora- 
tion in which he lives. Foreman v. Marianna, 43 Ark. 324; Meter v. 
San Diego, 121 Cal. 102, 53 Pac. 484, 66 Am. St. Rep. 22, 41 L. R. A. 
762; State v. Call, 41 Fla. 442, 26 So. 1014, 79 Am. St. Rep. 189; Car- 
tersville v. Lyon, 69 Ga. 577; Wellmaker v. Terrell, 3 Ga. App. 791, 
60 S. E. 464; Commonwealth v. Emery, 11 Cushing, 406; Common- 
wealth Vv. Reed, 1 Gray, 472; Hill v. Wells, 6 Pick. 104; Common- 
wealth v. Ryan, 5 Mass. 90; State v. Craig, 80 Me. 85, 18 Atl. 129; 
Omaha v. Olmstead, 5 Neb. 446; Moses vy. Julian, 45 N. H. 52, 84 Am. 
Dec. 114; Burlington v. Fennimore, 1 N. J. L. 190; Clermont County v. 
Lytle. 3 O. S. 289; Thomas v. Mt. Vernon, 9 O. S. 290; Brittain v. 
Monroe County, 214 Pa. 648, 63 Atl. 1076, 6 Ann. Cas. 617; Charleston v. 
Pepper, 30 S. C. L. (1 Rich.) 364; Bennett v. State, 4 Tex. App. 72; 
Wheeling v. Black, 25 W. Va. 266. Contra, Dively v. Cedar Falls, 
21 Ia. 565; Clark v. Lamb, 2 Allen, 396; Commonwealth v. McLane, 4 
Gray, 427; Fine v. St. Louis Public Schools, 30 Mo. 166; Fulweiler v. 
St. Louis, 61 Mo. 479; New Boston’s Petition, 49 N. H. 328; Corwein v. 
Hames, 11 Johns. 76; Divery v. Elmira, 51 N. Y. 506. See Cooley, 
CONSTITUTIONAL LIMITATIONS, 7th ed., ppg. 594. 

Membership in civic and other similar bodies is too remote to dis- 
qualify the judge. Ex parte Alabama State Bar Association, 92 Ala. 
118, 8 So. 768, 12 L. R. A. 184; Meyer v. San Diego, 121 Cal. 102, 53 
Pac. 434, 66 Am. St. Rep. 22. 41 L. R. A. 762; Barr Association v. 
Casey, 211 Mass. 187, 97 N. E. 751, Ann. Cas. 1913 A. 1726, 39 L. R. A. 
(N. S.) 116; Crawford v. Ferguson, 50 Okla. Crim. 377, 115 Pac. 278, 
45 L. R. A. (N. S.) 519. 

An exception is noted to the rule that an interested judge can- 
not try the case, where there is no judge available not equally dis- 
qualified. Dimes v. Grand Junction Canal, 3 H. L. Cas. 759, 10 Eng. 
Reprint, 301; Y. B. 8 Hen. VI 19, S. C. 2 Rolle Abr. 33; Ranger v. 
Great Western Railroad Co., 5 H. L. Cas. 72, 10 Eng. Reprint 824; 
Evans v. Gore, 253 U. S. 245, 247, 64 L. Ed. 887, 889, 40 S. Ct. 550, 11 
A. L. R. 519; Galey v. Montgomery Co., 174 Ind. 181, 91 N. E. 593, 
Ann. Cas. 1912 C. 1090; Bliss v. Caille Brothers Co., 149 Mich. 601, 
113 N. W. 317, 12 Ann. Cas. 518; Peck v. Essex County, 20 N. J. L. 
457; Stuart v. Mechanics & Farmers’ Bank, 19 Johns. (N. Y.) 496; 
In re Ryers, 72 N. Y. 1, 28 Am. Rep. 88; State v. Polley, 34 S. D. 565, 
188 N. W. 300, 42 L. R. A. (N. S.) 788; Wheeling v. Black, 25 W. Va. 
266, 280. See 23 Cyc. 581 and 15 R. C. L. 541. 

In Richardson v. State, —Tex. Crim. App.—, 4 S. W. (2d.) 79, 
the judge was to receive a fee of three dollars whether the defendant 
was convicted or not, unless the case did not come to trial. The ap- 
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pellant in that case contended that it came within the rule laid down 
in Tumey v. Ohio, on the ground that the judge would be inclined to 
overrule all motions to quash and let the case come to trial. But the 
Texas Court of Criminal Appeal thought that the judge’s interest was 
too remote to deprive the defendant of due process of law within the 
Tumey case. 

Wagers v. Sizemore, —Ky.—, 300 S. W. 918, held that where 
there was an appeal from the mayor to the circuit court where the 
defendant had the right to a jury trial, that the pecuniary interest 
of the mayor did not deprive the defendant of due process of law with- 
in the rule laid down in the Tumey case. Accord, Hill v. State, —Ark.—, 
298 S. W. 321. 

From these rules and exceptions, it is readily apparent that trial 
by an impartial, disinterested judge is not an absolute but a relative 
right. The law does not protect one from every infringement by the 
state, but only from arbitrary or unreasonable infringements. 2 WorpDs 
AND PHRASES (2d. ed.) 166, 167; Leeper v. Texas, 139 U. S. 467, 35 
L. Ed. 225, 11 S. Ct. 557; Miller v. Birmingham, 151 Ala. 469, 44 So. 
888, 125 Am. St. Rep. 31; People v. Coleman, 145 Cal. 609, 79 Pac. 
283, Belleville v. St. Claire County Turnpike Co., 234 Ill. 485; Kennedy Vv. 
State Board of Registration in Medicine, 145 Mich. 241, 108 N. W. 730, 
9 Ann. Cas. 125; People v. Dickerson, 164 Mich. 148, 129 N. W. 199, 
83 L. R. A. (N. S.) 917, Ann. Cas. 1912 B. 688; State v. Missouri Tie 
& Timber Co., 181 Mo. 536, 80 S. W. 938, 65 L. R. A. 588, 103 Am. St. 
Rep. 614, 2 Ann. Cas. 119; Delaware, Lackawanna & Western Railroad 
Co. v. Board of Public Utility Commissioners, 83 N. J. L. 212, 84 Atl. 
702; Stuart v. Palmer, 74 N. Y. 183, 30 Am. Rep. 289; MacMullen v. 
Middleton, 112 App. Div. 81, 98 N. Y. S. 145; State v. Hodgson, 66 Vt. 
184, 28 Atl. 1089; State v. Stimpson, 78 Vt. 124, 62 Atl. 14,1 L. R. A. 
(N. S.) 11538, 6 Ann. Cas. 639; Seifert v. Brooks, 34 Wis. 443; State 
v. Fond du Lac, 42 Wis. 287; State v. Chittenden, 127 Wis. 468, 107 
N. W. 500. That this is true is well borne out by reference to the 
aforementioned rules, for instance the one holding that an interested 
judge can try a case if there is no available judge not equally dis- 
qualified. That is but a reasonable application of the general rule 
about interested judges, based chiefly on necessity. The cases holding 
that a judge is not disqualified in a suit against a municipal corpora- 
tion for being a taxpayer therein are but illustrations of the practical 
application of the law where it is often found necessary te give rules 
some bounds. It is conceivable here, for instance, that it would be 
hard to find a case in which a given judge might not be interested 
to some degree. Hence it is necessary to give the rule a limit in the 
practical enforcement of justice. 

It is this that must be kept in mind when comparing cases like the 
Tumey case and the Dugan case. One lays down a general rule; the 
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other places a limit on that general rule. The Tumey case decides that 
where the mayor’s salary depends directly upon the conviction and 
he is heavily interested in the financial condition of the village, the 
defendant is deprived of due process of law. The Dugan case a year 
later holds that that proposition does not extend to a case where the 
presiding officer of the court derives his salary from the general 
fund and is called “mayor,” but is without executive power and has 
no more legislative power than the rest of the council. This is a reas- 
onable limit to the doctrine, and since a line must be drawn some- 
where between what is due process and what is not, and between what 
disqualifies a judge and what does not, in the one case where the in- 
terest is so slight that it couldn’t bias his judgment and where the 
interest is so great that it couldn’t help, consciously or sub-consciously, 
but bias the judgment of the most honest official, the line has been drawn 
here by the Tumey case and the Dugan case by the Supreme Court of 
the United States, and so the judicial process of generalizing and lim- 
iting goes on as the law develops. 
NoRMAN E. RISJORD. 


CouRTS—THE SUPREME COURT HAS ORIGINAL JURISDICTION TO D1s- 
BAR ATTORNEYS, NoT MERELY DEFERRING TO STATUTORY REGULATIONS AS 
A MATTER OF COMITY.—Ever since the creation of representative gov- 
ernment, one of the important questions has been that of the division 
of powers between the legislative, executive and judicial bodies. This 
question came up in the recent case of State v. Cannon —Wis.—, 221 
N. W. 603. Cannon was before the supreme court for disbarment on 
the complaint of the State Bar Commissioners. Defendant’s motion 
to dismiss the proceedings on the ground that the court did not have 
jurisdiction to entertain the same was denied. Defendant’s contention 
was that the law which provided that proceedings for the disbarment 
of attorneys should be brought exclusively in the supreme court was un- 
constitutional in that it vested original jurisdiction in the supreme court 
in a case not provided by the Constitution and took from the circuit 
court powers granted them by the Constitution. The majority were 
of opinion that the court had the power inherent in its creation as a 
court to disbar the defendant. Justice Owen stated in his opinion: 
“It is not a power derived from the Constitution or statutes of this 
State. It is a power which is inherent in this court. It is a power 
that inheres because attorneys at law are officers of the court.—Courts 
will defer to reasonable legislative regulations, but this deference is 
on of comity or courtesy, rather than an acknowledgment of power. 
This view is without doubt supported by the great weight of authority. 
—It follows from what has been said, that the statute confers no juris- 
diction on the court to entertain the present proceedings. That juris- 
diction inheres in the court. That is exists by virtue of the fact that 
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this is a court, and the power sprang into being independent of any 
written law when the court was created.” Justice Crownhart con- 
curred in the result but dissented on the question of the source of 
jurisdiction, contending that the court derived all its power from the 
Constitution and that it was subject to “reasonable” regulation by the 
legislature. 

The chief conflict in the opinions was over the statement by the 
majority—“It is not a power derived from the Constitution or the sta- 
tutes of this State.”"—This seems like a very radical statement and 
there is no authority for it either in this state or in other jurisdictions. 
It would seem that the Constitution was the source of all power and 
that a court could not have powers greater than those granted by it. 
Without the Constitution, there could be no court. While the court 
has many times claimed the right to regulate and control the per- 
sonnel of its bar, in the past it has always claimed it as an implied 
grant from the Constitution. In re Godell, 29 Wis. 232, 20 Am. Rep. 
42. In re Richter, 187 Wis. 490, 204 N. W. 492. In re Stolen, 193 Wis. 
602, 214 N. W. 397. In re Rubin, 194 Wis. 207, 216 N. W. 513. State 
ex rel. Attorney General v. Circuit Court for Eau Claire County, 97 
Wis. 1, 65 Am. St. Rep. 90, 38 L. R. A. 554, 72 N. W. 193. 

Previous to the decision of the principal case, the Wisconsin rule 
was that the court had all the implied powers necessary to its proper 
functioning as a court. A revisor was necessary to the proper function- 
ing of the court and thus it had the power to appoint him, In re ap- 
pointment of Revisor, 141 Wis. 592, 124 N. W. 670. A janitor was such 
an officer of the court that it had the power to appoint or to remove 
him, In re Janitor of the Supreme Court, 35 Wis. 410. Jury commis- 
sioners were so necessary to the proper administration of justice that 
the court had the power to appoint them, State ex rel. Gubins v. Anson, 
132 Wis. 461, 112 N. W. 475. In fact, the court had the power to ap- 
point all necessary attendants, Stevenson v. Milwaukee County, 140 Wis. 
14, 121 N. W. 654. Attorneys at law are officers of the court and 
must be under its control, Thomas v. Steele, 22 Wis. 207. Hughes v. 
Libby, 42 Wis. 639; In re Rubin, supra; In re Mosness, 39 Wis. 509, 
20 Am. Rep. 55. Since a good bar is necessary to the proper adminis- 
tration of justice, the court has the power to regulate the personnel 
of its bar. In re Godell, supra; In re Richter, supra; In re Stolen, su- 
pra; In re Rubin, supra. However, when the legislature has passed 
measuring regulating the personnel of the bar which seemed reason- 
able to the court, they have elected to observe them rather than come 
into open conflict with the legislature. In re Godell, 41 Wis. 693, 81 
N. W. 551. The court has gone so far as to hold that where the legis- 
lature has prescribed reasonable conditions of eligibility to admission 
to the bar, want of such conditions is unsurmountable. Vernon County 
Bar Association v. McKibben, 153 Wis. 305, 141 N. W. 283. However, 
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when the court has not approved of the measure, it has not hesitated 
to say so. In re Mosness, supra. Here the court refused to give effect 
to a measure which provided that any one who had been duly admitted 
to practice in the Supreme Court of Illinois could be admitted to prac- 
tice in Wisconsin. The court held that attorneys were officers of the 
court, that they must work with the court in the furtherance of jus- 
tice, and that they thus must be citizens of the state so as to be under 
the jurisdiction of the court. The supreme court has the power to 
regulate the personnel of those closely connected with it. It gets this 
power by implication from the Constitution. It has acquiesced in rea- 
sonable regulation of that power by the legislature but it reserves to 
itself the power of determining whether or not the attempted regula- 
tion is reasonable. Where the regulation has not seemed reasonable, 
the court has refused to recognize it. 

The general rule in other jurisdictions is that attorneys are of- 
ficers of the court and as such, the court has the power to admit or to 
disbar them. Ex parte Secombe, 19 How. 9; Randall v. Brigham, 7 Wall. 
582; Hertz v. United States, 18 Fed. (2d.) 52; Hanson v. Grattan, 84 
Kan. 8438, 115 Pac. 646;Danforth v. Egan, 23 S. D. 48, 119 N. W. 1021; 
In re Sizer, 300 Mo. 396; In re Bruen, 102 Wash. 472, 172 Pac. 1152. 
While the above is true, the courts will generally submit to any reason- 
able regulation of this power on the part of the legislature for the 
purpose of avoiding open conflict and in the interests of uniformity. 
Hanson v. Grattan, supra; In re Bruen, supra; In re Thatcher, 80 
Ohio 492, 89 N. E. 39; In re Breen, 30 Nev. 164, 17 L. R. A. (N. S.) 
572, 98 Pac. 997; Cooper v. People, 13 Col. 337, 22 Pac. 970; In the 
matter of Mills, 1 Mich. 392; Nelson v. Commonwealth, 188 Ky. 779, 
16 L. R. A. (N. S.) 272, 109 S. W. 337, 33 Ky St. Rep. 143; In re Simp- 
son, 9 N. D. 379, 83 N. W. 541; Bradley v. Fisher, 13 Wall. 335; Ex 
parte Robinson, 19 Wall. 505. 

The North Carolina Supreme Court in In re Applicants for License 
to Practice Law, 143 N. C. 1, 19 L. R. A. (N. S.) 289, 55 S. E. 635, 
held that the legislature had absolute power to lay down qualifications 
for admission to the bar and that the court had only the power to 
construe the measures. The court could determine whether or not the 
applicant had the necessary requirements, but they could not add nor 
detract from those prescribed by the legislature. The case stands by 
itself and receives no support from other jurisdictions. 

In People v. Culkun, 284 N. Y. 465, 162 N. E. 478, the New York 
Court of Appelas held that it had the inherent power to disbar at- 
torneys at law. In the opinion, the court discussed the old English 
rule. The barristers were members of Inns which seemed to have the 
power to admit and disbar them. Judges, however, were persent at the 
proceedings. The individual judges did the work which now the courts 
have taken over as a body. King v. Benchers of Gray’s Inn, 1870, 1 
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Douglass 363. King v. Benchers of Lincoln’s Inn, 4 B. & C. 855. Un- 
like the barristers, the attorneys were not members of Inns, but were 
officers of the court and as such were subject to its orders regulating 
their conduct. 6 Holdsworth 434, Section I of an order made in Mich- 
aelmas term, 1654, by the court of common pleas required attorneys to 
give notice of their chambers of habitation “under pain of being put 
off the roll.” A like penalty was prescribed for anyone who prac- 
ticed in the name of another or who knowingly allowed another to 
practice in his own name. Section III of an order made at the same 
time was entitled “Concerning the reformation and punishment of abuse 
in general.” The order provided “Ordered that a jury of able and 
credible officers, clerks and attorneys once in three years be impanelled 
and sworn to inquire * * * 2 of who have been admitted attorneys 
or clerks and are notoriously unfit, their names to be presented to the 
court, and they to be punished or removed as the case may require.” 
Thus the old English courts exercised this power of disbarment over 
the attorneys at law and it would seem that this power was granted 
to the courts of this country by the various constitutional provisions 


creating them. 
WILLIAM §. Hooper. 


TORTS—SLIGHT NEGLIGENCE AND SLIGHT WANT OF ORDINARY CARE. 
—The problem of whether a jury instruction to the effect that “a slight 
want of ordinary care” on the part of the plaintiff contributing proxi- 
mately to the injury will defeat his recovery has again arisen in the 
case of Gherke v. Cochrane, —Wis.—, 222 N. W. 304. The instruction 
of the trial court as to contributory negligence was to the effect that 
a slight want of ordinary care on the part of the plaintiff would make 
it impossible for him to maintain his action—nothing being said in this 
respect as to the care required of the defendant. The supreme court 
in overruling this instruction pointed out that the earlier Wisconsin 
cases “failed to state the rule that the plaintiff’s conduct is to be judged 
by the same standards as the defendant’s conduct when a jury is asked 
to determine whether either party has been guilty of negligence.” This 
case, howéver, lays down the rule that where a trial judge uses the 
phrase “a slight want of ordinary care” in instructing in regard to 
the plaintiff’s contributory negligence, he must also use such phrase 
in instructing as to the defendant’s negligence. 

Slight negligence has been defined as “an absence of that degree of 
care and vigilance which persons of extraordinary prudence and fore- 
sight are accustomed to use,” Astin v. Ry. Co., 143 Wis. 477, 128 N. W. 
265. On the other hand there are no degrees of ordinary care and 
regardless of the “amount” of ordinary care, whether it be slight or 
great, of which a court may speak, it is always “that degree of care 
that the mass of mankind ordinarily exercises under like or similar 
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circumstances.” Griebnow v. Ry. Co., 169 Wis. 12, 171 N. W. 664; Clemens 
v. State, 176 Wis. 289, 185 N. W. 209; Astin v. Ry. Co., 143 Wis. 477, 128 
N. W. 265, and innumerable other cases. The distinction between a fail- 
ure to use extraordinary care, and a slight failure to use ordinary care 
seems obvious. 

All the early Wisconsin cases with the possible exception of Potter 
v. Ry. Co., 21 Wis. 372 and Cunningham v. Lyness, 22 Wis. 245 were 
agreed that “a slight want of ordinary care on the part of the plaintiff, 
contributing proximately to cause the injury, will defeat the action, 
while only slight contributory negligence on his part will not.” Bloor 
v. Town of Delafield, 69 Wis. 273, 34 N. W. 115. See also: Dreher v. 
Fitchburg, 22 Wis. 675; Ward v. Ry. Co., 29 Wis. 144; Cremer v. Town 
of Portland, 36 Wis. 92; Hammond v. Mukwa, 40 Wis. 35; Griffin v. 
Town of Willow, 43 Wis. 509; and Randall v. Northwestern Telegraph 
Co., 54 Wis. 140, 11 N. W. 419. In the very early Wisconsin case of 
Stucke v. Milw. and Miss. Ry. Co., 9 Wis. 202, the court said, “Judge 
Story in his work on bailments says there are three degrees of dili- 
gence, and defines ordinary negligence to be a want of ordinary dili- 
gence; slight negligence, the want of great diligence; and gross negli- 
gence the want of slight diligence.” Here we have the source of those 
so-called three “degrees” of negligence which the Wisconsin court has 
so often reiterated. See Astin v. Ry. Co., 1483 Wis. 477, 128 N. W. 265; 
Clemens v. State, 176 Wis. 289, 185 N. W. 209; Dahinden v. Milw. E. R. 
and L. Co., 169 Wis. 1; and cases there cited. In other jurisdictions 
the policy of dividing negligence into degrees has been positively aban- 
doned. See Young v. St. Louis Ry. Co., 227 Mo. 307 ,127 S. W. 19; 
Vandalia R. Co. v. Clem, 49 Ind. App. 94, 96 N. E. 789; Mo. Ry. Co. v. 
Walters, 78 Kans. 39, 96 P. 346; Denny v. Chicago Ry. Co., 150 Ia. 460, 
130 N. W. 363; Western Union Telegraph Co. v. Catlett, 177 F. 71, 100 
C. C, A. 489; and the English cases of Wilson v. Brett, 11 M. and W. 
113; Beal v. South Deven Ry. Co., 3 H. and C. 327; Grill v. General 
Iron Collier Co., Law Reps. C. P. 1, 1865-66. 

While the distinction between “slight negligence” and “slight want 
of ordinary care” has been often pointed out, the Wisconsin court in 
three recent cases has been forced to further consider the matter. The 
first of these cases was that of Kausch v. Chicago and M. E. R. Co., 
176 Wis. 21, 186 N. W. 257. The court, adopting a practical com- 
mon sense point of view, disapproved of the early cases cited above 
by saying, “While it has been held proper to charge the jury that any 
want of ordinary care no matter how slight, which proximately con- 
tributes to the injury is sufficient to find the plaintiff guilty of con- 
tributory negligence, it can have no other purpose than to emphasize 
that which is comprehended in the expression ‘any want of ordinary 
care’.” This is apparently in direct conflict with what the court in the 
case of Jung v. City of Stevens Point, 74 Wis. 547, 558, said: “There 
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can be no doubt that it would have been error if the court upon the 
express request of the defendant had refused to instruct the jury that 
a slight want of ordinary care on his part . . . would be negligence.” 
The fact that the court in the Kausch case came out against the use 
of the phrase “slight want of ordinary care” is apparently a step in 
the right direction, for it is probable that the two terms “slight neg- 
ligence” and “slight want of ordinary care” leave synonymous im- 
pressions in the untrained mind of the average juror. 


The second recent case in which this problem under discussion caused 
difficulty is that of Van Dunk v. Ry. Co., 188 Wis. 476, 206 N. W. 852. 
In this case the trial judge was apparently confused, as he might well 
be, as to the meaning of these two troublesome phrases and after in- 
structing the jury that “a slight want of ordinary care” would defeat 
recovery, he proceeded to define what he meant by slight want of ordi- 
nary care by using a definition of “slight negligence.” The appellate 
court, of course, hastened to reiterate the long established distinction 
between the two terms and wound up by saying, “It is sufficient to 
say that it is a form of instruction which we do not approve.” 


The recent case in which difficulty over this point has arisen is 
the principal one, that of Gehrke v. Cochran, and now the court has 
finally come out squarely and said that if the trial court instructs that 
“a slight want of ordinary care” by one party means that he was negli- 
gent, he must also use the same phrase in instructing as to the negli- 
gence of the other party. 


These difficulties just enumerated can be wholly or at least in part 
avoided by (1) a positive abandonment by the Wisconsn Supreme Court 
of the so-called “degrees” of negligence, and (2) a compulsory adher- 
ence to the model trial court instructions laid down in the case of 
Berrafato Vv. Exner, 194 Wis. 149, 216 N. W. 165. It would seem that the 
most practical way out of the difficulty would be to retain the name 
“gross negligence” to imply both willful and wanton conduct with due 
care being taken to remember that, “Its name is somewhat of a mis- 
nomer in that the fault is not characterized by inadvertence in the 
lexical sense, at all,” Astin v. Ry. Co., 143 Wis. 477, 128 N. W. 265. 
However, a complete and positive abandonment of the term “slight neg- 
ligence” would apparently be of considerable practical benefit, since it 
has never in the least affected recovery in Wisconsin negligence cases. 
In conclusion it might be well to point out that a close adherence to 
the model instructions laid down in the Berrafato case, supra, and an 
elimination of the use of the phrase “a slight want of ordinary care” 
by trial courts generally would be in keeping with the modern policy 
of simplyfying instructions to the jury as much as possible to avoid 
confusion and the consequent miscarriage of justice. 

WALTER A. GRAUNKE. 
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OFFERS FOR VALUE—WAIVER OF COMPLIANCE WITH TERMS OF Op- 
TION.—In Clark v. Muirhead, —Mich.— 222 N. W. 79, defendant gave 
an option to buy certain real estate. The offer was for value and its 
terms provided for acceptance in writing. On several occasions previous 
to the expiration of the period limited for acceptance, plaintiff tendered 
to defendant the payment specified in the option to be made on the 
acceptance thereof, and demand a contract pursuant to its terms. De- 
fendant refused to accept the money, saying that he no longer wished 
to sell the land. The option was never accepted in writing. Plaintiff 
sought specific performance of the contract claiming that defendant 
had, by repudiating the option, waived his right to insist upon a writ- 
ten acceptance. The court held that as there had been no written ac- 
ceptance according to the terms of the option, the bill could not be 
maintained. 

The case involves the question of whether or not a refusal on the 
part of an optionor to be bound by the option will operate as a waiver 
of his right to insist upon a strict compliance by the optionee with the 
terms of acceptance specified in the option. 

The statute of frauds is not involved for the reason that under the 
Michigan statute, section 11975, the signature of the vendor is suf- 
fient to create an enforceable obligation. In the other jurisdictions from 
which cases are cited in this note, it seems well settled that where the 
vendee seeks to charge the vendor on a land contract, the memorandum 
need not bear the signature of the vendee. Ross v. Parks, 93 Ala. 153, 
380 Am. St. Rep. 47, 8 So. 368; Cavanaugh v. Casselman, 88 Cal. 543, 
26 Pac. 515; Ide v. Leiser, 10 Mont. 5, 24 Pac. 695; Barkhurst v. Nevins, 
106 Neb. 33, 182 N. W. 563; Lewis v. Murray, 177 N. Car. 17, 97 §. E. 
750; Brodhead v. Reinbold, 200 Pa. St. 618, 86 Am. St. Rep. 735, 50 Atl. 
229. The Wisconsin statute is satisfied if the vendor signs the instru- 
ment, section 240.06, Cheney v. Cook, 7 Wis. 413. 

In the principal case the court states that there is a difference 
between an election to be bound by an option and acts in the perform- 
ance thereof, and quotes a passage from James on OPTIONS, section 
839, to the effect that matters of performance are tested by the rules 
of law relating to the performance of contracts generally and not by 
the rules of law peculiar to the acceptance of offers. The object of the 
court in drawing this distinction is not clearly indicated. The cases 
cited by Mr. James in support of the passage quoted do not involve the 
question of waiver, and it would seem useless to consider them further. 
It may well be admitted that not all the rules governing the perform- 
ance of contracts generally are applicable to situations involving the 
acceptance of offers for value, but it would not follow that no rules 
governing the performance of contracts generally are applicable to 
situations involving the acceptance of offers for value. Under the rules 
governing the performance of contracts, “Conduct on the part of the 
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party for whose benefit the condition is inserted, which induces the 
adversary party to believe that such condition will not be insisted upon 
or that its performance will be unavailing while there is still time 
for the adversary party to perform, is ordinarily said to amount to 
a waiver of such condition.” Page on CONTRACTS, section 2660 and cases 
there cited. There would appear to be no valid objection to applying 
the rule in a situation such as exists in the principal case. 

The court quotes from 27 RULING CASE LAW, 343, to the effect that 
a refusal by an optionor before the time limited in the option has 
expired, to be bound by the terms of the option, will not excuse the 
optionee from giving proper notice of acceptance and offering to comply 
with the terms of the option. It is said that until there is an acceptance 
there is no contract; hence no obligation on the part of the optionor to 
convey. The passage in RULING CASE LAW cites as authority the case 
of Tilton v. Sterling Coal Co., 28 Utah 173, 107 Am. St. Rep. 689, 77 
Pac. 758. The logic of the view expressed in that case is apparently 
unanswerable: until an acceptance of the option there is no contract; 
therefore one may have no rights under a contract when there is no 
contract. However, the court in the principal case, by implication at 
least, would seem to somewhat soften this logic by holding that in 
certain cases the principle of equitable estoppel prevents the optionor 
from setting up as a defense a non compliance with the terms of the 
option. It is conceded that the optionee may have a right to perform- 
ance under certain circumstances without accepting the option accord- 
ing to its terms. Apparently then the question hinges upon the nature 
of the conduct required of the optionor to produce this effect. 

In connection with this phase of the problem the cases of Crolius v. 
Lorge, 192 Wis. 130, 212 N. W. 253, and Jones v. Sowers, 204 Pa. St. 
829, 54 Atl. 169, are discussed and differentiated. Crolius v. Lorge 
held that where the terms of the option provided for a written accept- 
ance upon which the optionor was to deliver an abstract of title, and 
the abstract was delivered upon an oral acceptance, the optionor when 
proceeded against, could not set up the defense that there had been 
no written acceptance. The court in the principal case states that the 
holding in Crolius v. Lorge was predicated upon the ground that the 
optionee had incurred expense in examining the abstract, and that the 
optionor was thus estopped from setting up the lack of a written notice 
of acceptance. It is interesting to note that the court in deciding Cro- 
lius v. Lorge, gave no consideration to the fact that the vendee had 
incurred expense in examining the abstract and apparently the case 
was not argued upon such consideration. The question was regarded 
and dealt with as one of waiver. In Jones v. Sowers, supra, the option 
was to be accepted in writing and the optionor informed the agent of 
the optionee that he would not accept the communication of notice if 


given. He afterward attempted to set up the defense that the notice 
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had never been placed in his hands, but the court held that he had 
waived his right to receive the notice. Again the court in the principal 
case regards the holding as properly made on the ground of estoppel, 
and again it is interesting to note that the court in deciding the case 
dealt with the question as one involving an application of the rules of 
waiver. Whether we say that such decisions rest upon the ground of 
waiver or upon the ground of estoppel, the effect is the same. We are 
here concerned with the fact that under certain circumstances an op- 
tionor cannot be heard to say that the option was never accepted ac- 
cording to its terms. 

It now remains to look into a few cases and observe the circum- 
stances under which the optionor is held to have thus disabled himself. 
Payment of the purchase price as a mode of election was involved in 
the case of Gaylord v. McCoy, 161 N. Car. 685, 77 S. E. 959. It was 
there held that tender of payment was waived by the optionor when 
he had refused to deliver a deed in accordance with his obligation under 
the option. Winslow v. Dundem, 46 Mont. 71, 125 Pac. 136, is in accord 
with this view. In Harper v. Runner, 85 Neb. 348, 123 N. W. 313, there 
had never been an acceptance by the optionee. The optionor sold during 
the period of the option, and it was held that a tender was not necessary 
to bind the acceptance inasmuch as it would have been a useless act. 
Both the vendor and the purchaser with notice apparently turned a 
deaf ear to the demand of the optionee that the terms of the option 
be complied with. These cases illustrate the view that where the op- 
tionee has disabled himself from performing or has refused to perform, 
there need be no acceptance according to the terms of the option in 
order to maintain the bill for specific performance. Borst v. Simpson, 
90 Ala. 373, 7 So. 814, is contra, but in that case there was no con- 
sideration for the offer and it was revoked by the refusal of the op- 
tionor to perform. Marsh v. Lott, 8 Cal. App. 384, 97 Pac. 163, holding 
that terms of the acceptance were not waived by repudiation, was gov- 
erned by a statute to the effect that in order to have specific perform- 
ance it is necessary that there be a mutuality of obligation on the same 
instrument. 

It is submitted that the principle governing the case of Gaylord v. 
McCoy, supra, should be applied to the facts of the principal case. By 
refusing the tender of payment the optionor made it quite plain that 
he had no intention of carrying out his part of the agreement. A writ- 
ten acceptance would have failed to bring to the optionee the fruits 
of his bargain. There can be no serious doubt but that he would have 
been compelled to resort to a bill for specific performance in any event. 
It would appear to be a rather technical construction that enables a 
vendor who has thus in a broad sense violated his contract obligation, 
to emerge unscathed. The courts should, so far as consistent with es- 
tablished rules of construction, endeavor to penalize those who violate 
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the spirit of their obligations. In the case under discussion it would 
seem that a more desirable result would have been obtained by applica- 
tion of the rules of waiver. 

WARD RBCTOR. 


SEDUCTION—LOsSs OF SERVICES.—A legal fiction has been defined as 
a “false averment on the part of the plaintiff which the defendant is 
not allowed to traverse, the object being to give the court jurisdiction.” 
Maine, ANCIENT LAW, 25. In this sense the requirement that loss of 
services be alleged in civil suits for seduction has become in America 
as pure a legal fiction as one can find. It has been said that, “it is one 
of the most striking illustrations of the conservatism of the profession 
and the bench,” for “although there has been a constant protest against 
the necessity for resorting to this ‘quaintest fiction’ or ‘legal figment’ 
the courts have not felt justified in abandoning it.” Snider v. Newell, 
132 N. C. 614, 44 S. E. 354. 

As near as can be determined, the courts have permitted recovery 
for injured reputation and wounded feelings ever since a father was 
first permitted to pursue an action of trespass on the case for the loss 
of his daughter’s services by her seduction by the defendant. For ex- 
ample, in 1800 we find Lord Eldon, then Chief Justice of the Common 
Pleas, telling the jury in the case of Chambers v. Irwin that they were 
to look not merely to the loss of services but also to the wounded feel- 
ings of the party. Selwyn’s LAW oF NIsI Prius (13th ed.) p. 1066. 
Selwyn says of this practice of permitting the plaintiff to recover for 
wounded feelings, that, though it “can scarcely be reconciled with the 
strict rule of law, which entitles a person to recover only secundum 
allegata et probata; yet when the nature of the vice of seduction, and 
the pernicious consequences which result from it, are duly considered, 
few persons will regret that such a practice was adopted.” Our Ameri- 
can cases have uniformly followed this same practice. Lavery v. Crooke, 
52 Wis. 612, N. W.; Kennedy v. Shea, 110 Mass. 147, S. E.; Martin v. 
Payne, 9 Johns. (N. Y.) 306, 6 Am. Dec. 288; Luther v. Shaw, 157 Wis. 
234, 147 N. W. 18. 

Proof of loss of services in seduction actions may be either (1) 
actual or (2) constructive. Speaking from the common law point of 
view the majority American rule has it that actual loss of services 
(arising proximately from the act of seduction) need be shown only 
where the daughter is above the age of twenty-one. England apparently 
has required such proof in all cases. See Martin v. Payne, 9 Johns. 
(N. Y.) 386, 6 Am. Dec. 288; Kennedy v. Shea, 110 Mass. 147 for 
American view, and Rist v. Faux, 4 B. and S. 407; Hedges v. Tagg, 7 
L. R. Exch. 283; Dean v. Peel, 5 East 45; also the very complete notes 
on this subject in 14 L. R. A. 700 and L. R. A. 1917 (E) 758 where 
most of the cases are digested. The American courts in cases where 
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a parent was suing for the seduction of his minor daughter have erected 
a ladder with which to mount the loss of service obstacle which has 
been called “the American rule of constructive service.” (14 L. R. A. 
701). The requirements of this rule were ably stated by Justice Ames 
in Kennedy v. Shea, 110 Mass. 147, 14 Am. Rep. 584; “The plaintiff is 
required to prove that the relation of master and servant between him 
and his daughter existed either in fact or constructively, at the time 
of the seduction. . . . This relation is sufficiently proved by evidence 
that the daughter was a minor, and that the father had a right to her 
services.” As the case of Martin v. Payne, 9 Johns. (N. Y.) 386, puts 
it, a minor daughter to whose services the father has a right, even 
though at the time the daughter may not be actually performing serv- 
ices for the parent or even be living with him, is a servant de jure 
though she may not be a servant de facto, and the parent is entitled to 
recover for all he suffered in the way of the ruin of his daughter and 
the disgrace to his family, etc. See also: Cooley, Torts (3rd ed.) p. 485; 
Tiffany, PERSONS AND DOMESTIC RELATIONS, Sects. 134-136; Spencer, 
DOMESTIC RELATIONS, Sect. 522 and cases there cited. Wisconsin in the 
well known case of Lavery Vv. Crooke, 52 Wis. 612, 9 N. W. 599, joined 
those states supporting the constructive service doctrine, and Martin v. 
Payne, supra, is quoted at length and with approval, to support recov- 
ery of damages for seduction by a father whose daughter at the time 
of seduction was out working for third parties and not living at home. 


In short then the American courts for these many years have ap- 
preciated the fact that the civil action for seduction is in actual fact 
redressing the psychological injury which the plaintiff suffered by rea- 
son of the relation of parent and daughter, rather than reimbursing 
him as a master for the loss of his servant’s (i. e., daughter’s) services. 
(See Simpson V. Grayson, 54 Ark. 404, 52 S. W. 4; Anthony v. Norton, 
60 Kans. 341, 56 Pac. 529; and Doyle v. Jessup, 29 Ill. 460.) The courts 
have, however, been unable of themselves, to cast off entirely the shackles 
which the old English common law has encumbered them with in this 
respect. Legislatures have come to their rescue in such states as Indiana, 
Iowa, Michigan, Minnesota, Oregon, West Virginia, North Carolina, Colo- 
rado and Tennessee; and made it possible for parties to prosecute an ac- 
tion for seduction without alleging or proving loss of services. Incident-~ 
ally, it may be pointed out that in these same states it is now possible for 
the woman to maintain an action for her own seduction, something un- 
heard of at common law, because she was a party to a wrongful act.— 
35 Cye. 1294; and Peck, DOMESTIC RELATIONS, Sect. 120. These statutes 
require that the female must be unmarried at the time of her seduc- 
tion. Weinlich v. Coffee, 67 Colo. 382, 176 Pac. 210; McAlpin v. Grem- 
mels, 44 §. D. 373, 184 N. W. 4, and 35 Cyc. 1297. Further in some of 
these jurisdictions it has been held that where the seduced female is 
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an adult, she alone is the real party in interest, and that the father has 
no right of action.—Tiilotson v. Currin, 176 N. C. 479, 97 S. E. 395. 

We have had no such legislative relief in Wisconsin, and our court 
in the recent case of Wendt v. Lentz, — Wis. —, 222 N. W. 798, appears 
still to be struggling along under the ancient loss of services doctrine. 
The plaintiff who in this case was the father of the seduced female, a 
minor, set forth in the second paragraph of his complaint that “the 
defendant, well knowing the said Marion Wendt to be the servant and 
daughter of the plaintiff, and intending to injure the plaintiff, and to 
deprive him of her assistance and service—did then and there debauch 
and criminally know her.” From this, under the liberal rules of plead- 
ing which prevail in this jurisdiction, the court said, “. . . it might 
have been inferred that there was a loss of services sufficient to sus- 
tain the action.” However, the pleader did not conclude with the sec- 
ond paragraph but went on to say that in consequence of the acts 
alleged the daughter became wild and unmanageable from sexual desires 
roused thereby, so that ultimately it was necessary to confine her in an 
institution for delinquents, thus depriving the plaintiff of her services 
for more than six months. The court held that since this could not be 
the proximate result of the act of seduction, but was rather a con- 
sequence of the inherent moral weaknesses of the daughter, the com- 
plaint was bad. Hence we have the peculiar situation of a complaint 
setting forth what were probably adequate allegations of “constructive 
loss of services,” but failing in its attempt to set forth “actual loss of 
services” resulting proximately from the acts of seduction. 

Now going back for a moment to the doctrine of Martin v. Payne, 
supra, which as previously pointed out was definitely approved and fol- 
lowed in the basic Wisconsin case on this subject of seduction, viz. Lavery 
v. Crooke, supra, we find that allegations of (1) infancy of the seduced 
daughter and (2) right of parent to control her services are sufficient 
to constitute her a servant de jure and are enough to open the gateway 
to recovery, as far as the pleadings are concerned at least. By liberal 
construction we can find both these allegations in the complaint found 
bad by the Wisconsin court in the principle case of this note, viz. Wendt 
v. Lentz, supra. The court therefore allows that which has previously 
been held an unessential allegation in the case of the seduction of a 
minor, i. e., actual loss of services, and which it would seem should be 
regarded as mere surplusage, to work a defeat of the complaint. If 
the court means to say that in every case of seduction, whether the 
female be an adult or a minor, there must be an allegation and proof 
of actual loss of services, it has reverted to the English rule which the 
American courts have for years been breaking down by use of the “con- 
structive service” fiction. 

In conclusion it might be stated that although writers and courts 
have been bewailing the confused and artificial state of the law of 
seduction for many years, past experience points to legislative action 
alone to clear away some of the rubbish which disfigures it. 


J. H. BEUSCHER. 
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